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ce the ſubj 62 i this third book, and the order 
INDO in 1 


HE evil wa 2 ſettling the natural me- 

1 . thods of acquiring property mentioned in 
the preceding book, have found it neceſ- 

fary, on account of certain circumſtances, to allow 
poſſeſſors a kind of property, or another real right; 
though, according to the law of nature, they have, 
only”: a perſonal right, ( jus W rn 


$ 2, 
In title II. we ſhall treat of the origin of civil pro- 
perty (dominii civilis), and of other real * 


83. 
In title III. ſhall be ſhown how the civil or advan- 
Vor. II. A 5 tageous 


oo 
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tageous property is acquired by a leaſe-holding, (de 
emphytegſi.) 


8 4. 
In title IV. ſhall be explained the ſubject of ſuper- 
ficies or ſurfaces (de ſuperficie), and the civil or advan- 
tageous property which ariſes from them. 


| 5 
In title V. ſhall be ſnown how civil property is ac- 
quired by preſcription, (de uſucaprone et præſcriptione.) 


| 6 6. 
In title VI. we ſhall explain the civil property 
which creditors get in things alienated by their 
> debtor to their prejudice, and which they may rede- 
mand, by virtue of the Paulian action, from a poſſeſ- 

ſor who has been participant in the fraud. 


In title VII. ſhall be ſhown how a man who is in a 

courſe of getting a thing by prefeription, of which 

conſequently he 1s not the owner, if he happen to 

loſe the poſſeſſion of that thing, is nevertheleſs repu- 
ted its civil proprietor (pro domino civili), in ſo far 

as he may redemand it by a Publician action from 

all ſuch as have a leſs title to poſſeſs it than his own, 
(de Publiciana in rem adtione.) 


woos e eee | 
In fine, in title VIII. ſhall be ſhown, that, accor- 
ding to the civil laws, property is alſo acquired by in- 
veſtiture, by delivery of the portion, by a teſtamen- 
tary ſettlement, and by other methods. 


45 TITLE 
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T 


Of the origin of civil property, (dominii civilis), and 
Ki otber real rights, 


1 

Rom a principle of equity the Roman laws have 
F reckoned among real rights ſeveral things and 
agreements (mpgotia), which produce according to the 
law of nature only a perſonal action, and have attri- 
buted to them the civil property (dominium civile), 
or any other real righlt. | 


C2. ; 

I. A perſon has, for example, granted the civil pro- 
perty in matters or treaties, in virtue of which the 
real proprietor of an eſtate yields the enjoyment and 
ule of it to another for ever, or at leaſt for a very 
long time; as happens in agreements which grant to 
another a right of leaſe-hold, of ſurface, or of fief, 
Sc. (jus emphyteuſeos, ſuperficiei, c.), upon an eſtate 
which belongs to us. Were it not for this diſpoſition 
of the laws, it would have happened that a perſon 
to whom ſo long an enjoyment of another's fortune 
had been granted, would not have been able to de- 
fend himſelf againſt ſuch. as might have diſturbed 
him in the poſſeſſion or enjoyment of that fortune, 
nor to raiſe againſt them any action, even though the 
had entirely robbed him of it. There would have been 
no other remedy in law but that of having recourſe 
againſt their author; that is to ſay, againſt the perſon 
from whom they had got the eſtate and the right to en- 
Joy it, and to raiſe againſt him a perſonal action, either 
to cauſe the eſtate to be reſtored to us by the perſon 
g A 2 who 
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who has diſturbed us in our poſſeſſion, or to yield to 
us the right which he has of ſuing it at law. All this 
would have been flill ſubject to greater difficulties, 
ſuppoſing the author dead, and that he had left ſe- 
veral heirs very diſtant from each other.. 

To prevent ſuch confuſion, the laws have attribu- 
ted to this long enjoyment a kind of property, called 
civil or fictitious, (dominium five utile five fictum), grant- 
ing in conſequence to the leaſeholder, to the perſon 
called ſuperficiarius, or who has built a houſe on 
another's ground, and to the vaſſal, c. the profitable 
claim of right, (rei vindicationem utilem), by which 
they may ſue immediately the perſon who occaſions 
the diſturbance, and redemand their civil property, 
without the neceſſity of uſing the perſonal interven- 
tion of their author or guaranty. This is the rea- 
ſon which the Roman laws have had to grant, on this 
occaſion, a real action, and which they have given 
in the expreſs terms of their deciſion “. | 


II.) The laws have decreed, in the ſecond place, 
a kind of property in favour of certain perſons, or of 


certain cauſes, (in favorem perſonæ vel cauſe ;) for ex- 


ample, in favour of pupils, of minors under age, 
of pious uſes, of ſoldiers, of a portion, of married 
women, (in favorem pupilli, minoris, pie cauſe, militis, 
dotis, axoris), allowing in theſe different caſes to raiſe 
the profitable claim of right. This fort of property 
was mentioned in the title of claim of right. | 


I. 1. 5 8. De ſuperfic. ib. Si quis enim in ſuperficiei uſa 
turbabatur, actione pertonali ex conducto vel emto cum domino 
agere, et dominus cedere ſuas actiones ſuperficiario tenebatur : 
fed longe utilzus viſum eſt (quia melius eſt poſſidere quam in per- 
ſonam experiri) quaſi in rem aRione e 


xperiri. Atque 1deo prætor 
actionem realem inde dedit, 1 1 f 


94. 


: 
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III.) The laws have, in the third place, decreed, | 
that, in certain caſes, the real proprietor of a thing 
ſhould be deprived of his right of property as a pu- 
niſhment of his fraud, and that the property ſhould.” 
fall to him who had no right to the thing. For ex- 
ample, when a debtor alienates his effects, or part of 
them, to the prejudice of his creditors, in favour 
of a third _ who is in connivance with him, 
the laws, in puniſhment of ſuch a fraud, adjudge to 
the creditors the property of the things alienated. 


5. | 

IV.) The laws have, in the fourth place, feigned 
and obſerved ſometimes, from a principle of equity, 

a right of property in caſes, where, by the nature of 
the affair, there was no obligation. 

It is from a principle of equity, for example, that 
they have granted the Publician action, (i rem Publi- 
cianam.) 

In fact, one who poſſeſſes honeſtly, (bona fide), and 
upon a juſt title, a thing belonging to another, and 
who has conſequently a right to let the preſcription 
of it run, 1f he happen to loſe poſſeſſion of it, though 
unjuſtly, cannot acquire it by uſucapion. 

Nevertheleſs, that, by the unjuſt deed of a third 

erſon, he may not loſe his right to the thing, the 
— have granted to him the real action called Publi- 
ciana in rem actio, againſt all ſuch as, in order to aſ- 
ſume to themſelves poſſeſſion of thing, have a leſs 
title than his own, By virtue of this action, the poſ- * 
ſeſſors of the thing are obliged to reſtore it to him, and 


conſequently to put him in a condition to complete 
his right by preſcription. | | 


$6. 
bs The laws have, in the fifth place, granted to 
teſtamentary 
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teſtamentary heirs and legataries a right of property 
quite unknown in the law of nature, but founded on 
the allowed uſe of wills. The civil laws have, in 
conſequence, authoriſed heirs to ſue in virtue of the 
action called bereditatis petitio, which is in part real, 
and derived from the right of property, ſuppoſing 
that the heir makes with the defun& but one ſingle 

rſon, who ought conſequently to corſtinue the en- 
Joyment of the defunct's right of property. | 
To favour teſtamentary ſettlements, they have like- 
wiſe granted ta the legatary a claim of right, beſides 
the perſonal action ariſing from the will, (aclionem 
per ſonalem ex teſtamento.) 


$ 5: 

VI.) The laws have allo, in the ſixth place, com- 
prehended, from a motive of equity, among real 
rights other affairs, which, of their own nature, 
would have produced only a perſonal action, by which 
poſſeſſors have been allowed to uſe all real rights, ex - 
cepting that of property. 

For this reaſon, ſervitudes (ſervitutes) have been 
reckoned among real rights. For the uſe of a ſervi- 
rude, being evidently to turn to the advantage of a 
third party, or of his grounds, the perſon who had 
the right of ſervitude muſt have the right of raiſing 
a real action, againſt all ſuch as ſhould diſturb him in 
the exerciſe of that ſervitude. See above, F 1. 

\ 8. TOE 

VII.) It is, in the ſeventh place, from the ſame 
principle of equity, that the laws have reckoned a 
Pledge and a mortgage, or hypothec, ( pignus et Apo- 
thecam), among real rights, and have granted to a 
creditor a real action, which provides better for his 
ſecurity, and allows him to redemand, in his own 
name, the thing engaged, without the neceſſity of 
applying to the perſon who laid it in pledge. 


89. 
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VIII.) In fine, it is alſo * a motive of equity, 
that the laws have even allowed to perſons who have 
only a perſonal action, to raiſe it againſt any poſſeſſor. 
Of this nature are the actions called in rem ſcriptæ, 
among which is the action quod metus cauſa, for the 
reaſon expreſſed in the law itſelf, that a man on whom 
violence is committed is ſo frighted and terrified, that 
he ſcarcely ſees the perſon who puts him in fear, and 
that it would conſequently be unjuſt to oblige him to 
reſtrict himſelf to the very perſon of the robber, whom 
he does not know *. 

Among theſe actions are alſo reckoned, 

The action of exhibition, (ad exbibendum) ; for to be 
intitled to claim a thing, a man muſt be aſſured that 
the perſon whom he wants to ſue poſſeſſes it, and one 
can come at this aſſurance only by means of an exhi- 
bition of the thing. 

The actions called noxales ; becauſe theſe actions 
have not ſo much in view the owner of the animal 

as the animal itſelf +. 

The action de aqua, &c. arcenda ; becauſe no perſon 
can remedy the inconveniencies which waters deuten, 
but the poſſeſſor of the ſubject J. 

In fine, interdicts; becauſe nobody can have that 
he poſſeſſes a thing, nor reſtore the poſſeſſion of it, 
unleſs he poſſeſs it in fact ||. 

Theſe ations are, and continue perſonal, having 
the effect of real rights only, in ſo far as they may be 
raiſed againſt any poſſeſſor of the thing in queſtion. 


L. 14. 6 3. 2uod. met. cauſ. ibi: Nam cum metus habeat in 
ſe ignorantiam propter mentis trepidationem præſentis vel futuri 
periculi, (. 1. J. cod. ), merito quis non adſtringitur ut deſignet 
quis ei vim vel metum adhibuit, &c. 
§ 12. Si quadr. paup. I. 7. $ 1. Damn. inf. 

912. Ar aqua et aq. plur, 
$ 3. ff. interdict. 


Tike. t; 
3. 
L. i. 
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ö III. 


Of the method of acquiring civil property by emphyteuſis, 
or a long ledſe. - 


( De jure emphyteutico. ) 


=: ohh Nele 
Y emphyteuſis is underſtood either the long leaſe, 
(contractus emphyteuticus), or the leaſehold- right, 
(Jus empbyteuticum.) | 


Emphyteuſis, or a long leaſe, (contratius emphyteu- 
ticus), is a contract completed by the conſent of the 
contracting parties, (contraus conſenſualis), by which 
the proprietor of an heritage promiſes to another that 
he will allow him the full enjoyment of it, on condi- 
tion that he ſhall maintain and improve it, and pay 
him a certain yearly rent, as an acknowledgment of 
his right of property. Thereby a man to whom a 
leaſehold-right was promiſed, obtains only a perſonal 
action, (actionem perſonalem.) See below, F 15. 


S 3. | 
But when the proprietor of the heritage has deli- 


vered in conſequence to the leaſeholder, the latter ac- 
quires by that delivery a real right, which 1s called the 
advantageous property, (dominium utile.) The reaſon 
of this has been 11. the preceding title. See 5 15, 


94. . c 
Emphyteuſis differs, in the firſt place, from a leaſe 
on a quit-rent in this, that he who grants to another 
an heritage, with the burden of paying a certain quit- 
rent (pro cenſu), transfers to him the real property of 
cp it; 
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itz and by conſequence this laſt pays the quit · rent to 
the ſuperior of an heritage, which belongs to himſelf 
in property. nhl | 5 | 

e effect of this difference is, that the owner of the 


heritage ſubject to a quit-rent may alienate it without 


the conſent of the preceding proprietor, and that he 
does not loſe his property for having neglected to pay 
its quit- rent. | 


Emphyteuſis differs, in the ſecond place, from lea- 
ſing, or letting out for farm; in this, that the yearly 
rent for which the leaſcholder is bound, is not paid as 
in leaſing or letting out for farm, for the enjoyment 
of the ſubject or heritage, but in acknowledgment of 
the right of- property, (dominii utilis), which is the eſ- 
ſence of the emphyteuſiss Beſides, leaſes for farm 
are contracted uſually .but for a few years; and conſe- 
quently the reaſon which made the emphyteuſis to be 
included in real rights, does not take place with re- 
ſpect to them. 

In a doubtful caſe an agreement would be reckon- 
ed a leaſe for farm, unleſs the word emphytey/is were 
expreſſed in the writing, in which caſe it would 
be a real emphyteutical contract or long leaſe; even 
though it were ftipulated, that the yearly rent ſhould 
be paid in proportion to the fruits, or though the 
agreement were made but for a ſhort time. 


-: - 4-453 4%) yh 

Emphyteuſis differs, in the third place, from a 
contract executed with regard to the right of ſurface 
or ſuperficies (de ſuperficie) in this, that the leaſe- 
holder may enjoy the grounds, plant trees and vine- 
yards upon them, ſow them and reap the fruits; 
whereas one who is called ſaperficiarius, and builds on 


another man's ground can only diſpoſe of the ſurface. 
Vol. II. B 8.7. 
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4 
In fine, emphyteuſis differs, in the fourth place, 
from uſufruct in this, that the uſufructuary acquires 
the civil property, (dominium civile), and has the en- 
joyment of a ſubject, without paying a yearly rent 

for it. | | 
C8, | 

The right of emphyteuſis, or a long teaſe, goes to 
all the heirs, not excepting the teſtamentary, but not 
to ſingular ſucceſſors, (ſucceſſores fingalares) ; which 
takes place with reſpect to all eſtates, both eccleſiaſti- 
cal and ſecular. 

This rule however, admits an exception, 

1.) When the emphyteuſis or long leaſe is con- 
tracted in favour of a family, in which caſe only the 
members of the family ſucceed to the emphyteutical 
or leaſehold-eſtate, namely, the deſcendants, aſcend- 
ants, and collaterals, in the order of their degrees, 
(juxta ordinem gradus.) | 

2.) When the emphyteutical eſtate was granted 
only to the leaſeholder and his children, in which caſe 
only the deſcendants of both ſexes ſucceed to it. 


| 89. | 

Emphyteuſis is completed by the conſent of the 
two parties, without the neceſſity of a written con- 
tract; neverthelefs this precaution would ſerve to fa- 
cilitate the proof 'which muſt be brought, if one of 
the parties happen to deny all the contract, or any of 
its clauſes or conditions. N 


. 8 10. | 

One may acquire right to any emphyteuſis or long 
leaſe by a teſtamentary ſettlement, or by preſcription, 
on paying a yearly rent of an heritage to its proprie- 
tor, and poſſeſſing ten years when parties are preſent, 
and for twenty years when abſent, fairly, (bona fide), 
and on a uſt title, or otherwiſe for thirty years. 


S 11. 
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S 11. 

An heritage is uſually given on an emphyteuſis for 
ſeveral years, Nevertheleſs, it may alſo be given on 
an emphyteuſis for a ſhort time : for the nature of the 
agreement is not thereby changed, which conſiſts in 
cauſing the yearly rent to be paid in acknowledg- 
ment of the right of property, and not under the title 
of hire or recompenſe, which comes in place of the 
enjoyment of the heritage ; whence it follows, that an 
emphyteutical leaſe does not become a leaſe for farm, 
hm contracted only for a few years. See above, 


$ 5. 
| $ 12, 

It is eſſential to an emphyteuſis, that a yearly rent 
be paid in acknowledgment of the right of property, 
(canonem in recognitionem dominii.) This rent may con- 
fiſt either in ready money, (even though it were but 
one fening or one groat), or in other things, in fruits, 


in proviſions, for example, in a wiſpel of oats, in ten 
pairs of capons, Sc. | 


13. 

The rent which a leaſeholder is to pay can neither be 
raiſed nor lowered on any pretext whatſoever; a man 
cannot then demand an abatement or diſcharge of the 
rent, under pretence that the year has been bad, that 
the hail occaſioned much loſs, c. The emphyteu- 
tical leaſe cannot even be broke on account of an 
enormous wrong, (o leſionem enormem.) 


F $ 14. 
The leaſeholder is obliged to pay the rent in the 
Place where the contract was executed. 


| S 15. h 
The effect of an emphyteutical leaſe with reſpect 
to the leaſeholder 1 is, 


1.) That he acquires by the emphyteuſis a perſonal 
n, called atio emphyteuticaria, by which he may 
| B 


2 ſue 
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ſue the perſon who gave him the heritage on emphy- 
teuſis, to oblige him to deliver it agreeable to his 
promiſe to that purpoſe. See above, 5 2. 

2.) That he obtains after delivery of the heritage 
a real right, which is called the advantageous proper- 
ty, (dominium utile), by virtue of which he acquires 
the right to ſuc at law, to receive and enjoy the ſub- 
ject in the ſame manner as the direct ſuperior. might 
have done, by virtue of his right of property. 

He acquires alſo in conſequence the treaſure that 
may be found in the leaſehold- fortune, (reſerving the 
right of the perſon who finds it), and the impercep- 
tible accretions which the eftate receives by alluvion, 
(alluvione.) He is alſo conſidered as poſſeſſor of an 
immoveable ſubject, and in this quality is exempted 
from giving ſecurity. 

3.) That he may, at his pleaſure, alienate the leaſe- 
hold- fortune, on demanding the conſent of the direct 
ſuperior, which the latter cannot refuſe unleſs he al- 
lege very ſtrong reaſons ; for he loſes nothing by the 
change, the ſucceſſor entering into all rights and bur- 
dens of the leaſeholder. 


8616. | 

Among the reaſons which are ſtrong enough to au- 
thoriſe the direct ſuperior to refuſe his conſent to the 
alienation of a leaſehold-eſtate, are reckoned the fol- 
lowing circumſtances, namely, when the perſon who 
is to ſucceed lives in enmity with. the direct ſuperior, 
when he is more powerful than he; when it is a neigh- 
bour of the leaſehold-eſtate who is ſeeking to appro- 
priate it to himſelf; when the ſucceſſor is poor and 
indebted ; in which caſes the judge ought to take 


cogniſance of the affair. 
1 

When the ſuperior has no valid reaſon to refuſe his 
conſent, and does not give it within the ſpace of 


two, 


1 
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two, or if it be a ſecular leaſchold-eſtate, of three 
months, the leaſeholder may alienate without that 
conſent ; provided the ſucceſſor ſhall nevertheleſs pay 
the dues on alienation (laudemium) to the direct ſu- 

erior. | 

The direct ſuperior has the right of preference, 
when he offers to fulfil the conditions offered to the 
leaſeholder, and is in a condition to perform them 
immediately. 3 | 
| 518. 

When the direct ſuperior has once gi&ven his con- 
ſent to the alienation, he cannot afterward retra&. | 


& 19, | 

Such an alienation made with the conſent of the 
dire& ſuperior 1s valid, even to the prejudice of the 
leaſcholder's children; for they are bound by the 
deed of their father, from whom they cannot inherit 
a leaſehold- eſtate, but by ſucceeding to all his other 
effects; but the alienation cannot prejudice the ag- 
nats, who hold their rights by the agreements and 
foreſight of their anceſtors, (ex pacto et providentia ma- 
jorum.) 
| § 20. 

The direct ſuperior, who has conſented to the aliena- 
tion of a leaſehold- eſtate, is not obliged for that reaſon 
to acknowledge, when the emphyteuſis or long leaſe 
comes to end, the debts eontracted upon that eſtate : 
for this conſent has no other effect than to authoriſe 
the ſucceſſor to enter into all the rights of the leaſe- 
holder; which would not be allowable for him to do 
without ſuch conſent. | 

The direct ſuperior cannot then be burdened with 
thoſe debts, unleſs he have expreſsly engaged, on gi- 
ving his conſent to the alienation, to take them upon 
himſelf, in caſe they were not paid. 


8 21, 


7 
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§ 21. 
When the leaſeholder alienates the leaſehold- eſtate 
without the conſent of the ſuperior, he thereby loſes 
all his right of emphyteuſis or leaſehold. 


9 22. T7 
If he raiſe at his own charges any building on the 
heritage given him in leaſehold, neither can he alie- 
nate that without the conſent of the direct ſuperior ; 
for the building belonging to the heritage on which 
it is raiſed conſequently belongs alſo to the direct ſu- 
perior. See above. | 


| | 5 23. 
It is reckoned as an alienation, 

a) When a ſpecial hypothec or mortgage is given 
on the leaſehold- eſtate, inferring an alienation of the 
eſtate in defect of payment, but not when a general 
hypothec or mortgage is given on all a perſon's ef- 
fects, under which neither fiefs nor leaſehold-eſtates 
are comprehended. 5 
b) When a leaſehold-eſtate is alienated on any con- 
dition whatſoever, (five reſolutiva ſive ſuſpenſiva), be- 
cauſe the alienation follows if the condition happen 
to exiſt. ol 

c) When the leaſeholder yields to another his right 
of advantageous . which does not take place 
with reſpect to fiefs. Moreover, it is not an aliena- 
tion when the leaſeholder only gives a right of ſervi- 


tude on the leaſehold-eſtate, or only grants the uſu- 
fruct of it to another. 


24. 

When the We to alienate the leafe- 
hold- eſtate, he is obliged to inform the direct ſuperior 
of it, and to acquaint him with the price of the ſale, 
and the conditions on which it was made. 


S 25. 
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§ 25. 

This intimation ought to be made before the deli- 
very, either, 

1.) To the direct ſuperior himſelf, as it is not ſuffi- 
cient to make it to his general or ſpecial commiſſion- 
er; Or, 

2.) To the perſon who has power to adminiſter the 
direct ſuperior's effects. If then the leaſehold- eſtate be 
comprehended in the ordinary profectitious or adven- 
titious peculiar of a ſon, the intimation ought to be 
made to the father; if the direct ſuperior be a pupil, 
a minor under age, a furious or fatuous perſon, or a 
ſquanderer, the intimation is to be made to the guar- 
dian or curator. | | . 

If the heritage given in emphyteuſis, or long leaſe, 
make part of the portion, the intimation muſt be made 
to the huſband as well as to the wife, and the conſent 
of both demanded; but if it were included in the 
paraphernal effects of the wife, it would be ſufficient 
to intimate the alienation to her; and when it is a 
community for pious uſes, it is not neceſſary to make 
the intimation to the whole community or chapter; it 
is ſufficient if it be made to the perſon who is the firſt 
director of it. | | | 

When there are ſeveral direct ſuperiors, the intima- 
tion of the ſale and its conditions mult be made to all; 
in defect of which the long leaſe or emphyteuſis is 
null with reſpe& to his portion to whom the intima- 
tion was not made. h 


C 26. | | 
The leaſeholder is bound for all burdens, ordinary 
or extraordinary, real or perſonal ; he 1s even obliged, 
if thoſe who poſſeſſed the leaſehold-eſtate before him 
have ſuffered the burdens to accumulate, to diſcharge 
them, reſerving his own recourſe, (ſalvo regreſſu.) 


§ 27, 
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C 27. | 
All the lofles which happen with regard to the ad- 
vantageous property, (dominii utilis), and of the fruits 
or incomes of the lcaſchold-eſtate, are on-the riſk of 
the leaſeholder, who can, under that pretext, demand 


neither indemnification, delay, nor abatement of the 


TENT. 8 
28. | 
The leaſeholder acquires, in virtue of his right of 
advantageous property, a real action, called advanta- 


- geous claim of right, by which he may redemand the 
' Jeaſehold-eftate, with all its dependencies, (cum omni 


cauſa), from the poſieflor; whoever he be; and even 
from the direct ſuperior. | | 

If the leaſeholder be diſturbed in the poſſeſſion of 
the leaſchold-eſtate, or if he be even quite diſpoſſeſſed 
of it, he may, in virtue of his right of advantageous 
property, get himſelf ſupported by all the interdicts 
competent to the rea] proprietor. . 


"OM 829. 
The effect of an emphyteuſis or long leaſe with re- 
ſpect to the direct ſuperior is, that he preſerves the di- 
pwr property of the leaſehold-eſtate ; whence it fol- 


5 
1.) That the leaſeholder cannot alienate the leaſe- 
hold-eſtate without the conſent of the direct ſuperior ; 
whereas the latter can transfer to another his right of 
direct property, without the conſent of the leaſeholder. 
2.) That in caſe of alienation, the direct ſuperior 
has the right of preference on the leaſehold- eſtate, on 
offering to fulfil the ſame conditions on which the 
Jeaſeholder wants to alienate it, unleſs the latter tranſ- 
fer his right, merely for gain, (zitulo mere lucrativo.) 
Obſerve, that the direct ſuperior does not renounce 
his right of preference by giving his conſent to the 
conſtitution of a hypothec or mortgage. | 
3.) That 
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8. ) That the leaſeholder is obliged to pay to the 

direct ſuperior a yearly rent, (canonem) ; and if he fail 

in ſo _— he is deprived after a certain time of his 
_— emphyteuſis or leaſchold. See the following 
ection. 

4.) That at every change of a leaſeholder, and not 
of a direct ſuperior, every ſucceſſor to the leaſehold- 
eſtate is bound to renew the emphyteuſis or leaſe, and 
to pay to the direct ſuperior the duty of entry, (lau- 
demium), which ought to be determined according to 
the cuſtom of the country, when there is nothing ſet- 
tled with reſpect to it in the emphyteutical leaſe. In 
a dubious caſe this duty is the fiftieth part of the va- 


lue of the eſtate. 


5.) That when the leaſchold-forrune happens to pe- 
fill, the direct ſuperior loſes his right of direct pro. 
perty; for a thing which periſhes is luſt to its owner, 
{res enim perit domino.) 

6.) That the direct ſuperior has ſeveral actions with 
regard ta the leaſehold- fortune, namely, | 

a) The action called emphyteuticaria againſt the 
leaſeholder, to ablige him to diſcharge the yearly 
rent, which he bound himſelf to pay. 

b) A claim of right, when the emphyteuſis or long 
leaſe comes to an end. See the following ſection. 


8 30. 

An emphyteuſis or long leaſe comes to an end, 

1.) When the leaſeholder renounces his right, when 
he reſigns it in-the hands of the direct ſuperior, and 
when the latter accepts of the renunciation. 

2.) When the time for which the emphyteutic leaſe 
was contracted is elapſed, and conſequently the advan- 
tagequs property (dominium utile) is reunited to the 
direct property, (cum dominio directo); for example, 

a) When the emphyteutic leaſe is made for a cer- 
tain number of yoary, « and _ are elapſed. = 

Vor. II. b) When 
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b) When not being confined to a certain number 
of years, the leaſeholder happens to die, without lea- 
ving an heir. See above, F 8. 

c) When the leaſe is reſtrained or limited to a fa- 
mily, and it comes to be extinguiſhed. 

d) When the leaſe is extended to the children of the 
leaſeholder, but he leaves neither ſon nor daughter. 

e) When the leaſe grants the right of emphyteuſis 
only to the males, and they are all dead. See 58 8. 

3.) Emphyteuſis comes to an end, in the third 
ao. when the leaſehold-eſtate happens to periſh, 
and conſequently ceaſes to exiſt ; which happens alſo 
when the figure or form of the eſtate is changed. See 
above, book II. tit. V. art. II. 510. x 

But in caſe the fortune were not entirely deſtroyed, 
and there remained ſtill a part of it, the emphyteuſis 
or long leaſe would ſubſiſt with reſpect to that part. 

4.) Emphyteuſis comes to an end, in the fourth 
plas: when the leaſeholder, (dominus "utilis), and the 
direct ſuperior, (dominus directus), ſucceed each other 
mutually, and their effects are thereby mixed. 

5.) Emphyteuſis comes to an end, in the fifth place, 
view the leaſehold-eſtate happens to be confiſcated on 
account of a crime committed by the leaſeholder; 
in which caſe, nevertheleſs, it does not fall to the 
treaſury, but returns to the direct ſuperior. | 

6.) Emphyteuſis comes to an end, in the ſixth place, 
when the enemy ſeizes on the leaſchold-etate : but 
in caſe the eſtate happen afterward to be abandoned 
by the enemy, it ſhall be reſtored to the leaſeholder, 
by virtue of the right-of return or reverſion, (jure 
Poſtliminii.) Sce book II. tit. V. art. VI. § 34. 

7.) Emphyteuſis comes to an end, in the ſeventh 
pics: by preſcription, when the dire&t {uperior, ha- 
ving reſumed the poſſeſſion of the leaſehold-fortune, 
| refuſes it to the leaſeholder, who demands it from him, 
and the leaſeholder afterward acquieſces in the direct 


ſuperior's 
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ſuperior's poſſeſſion, and kept ſilence for ten years, 
both parties being preſent, and twenty years when 
abſent; the leaſehold- fortune thereby ceaſes to be 
ſubject to the right of emphyteuſis or leaſeholding, 
and remains with the direct ſuperior free from that 
burden. See below, tit. V. § 26. | 

It is the ſame with reſpect to the yearly rent, if the 
leaſcholder refuſing to pay it, the direct ſuperior ac- 
quieſce in that refuſal during the years juſt mentioned; 


in which caſe the leaſeholder acquires the real proper- 


ty of the leaſehold- eſtate, and conſequently the em- 


phyteuſis and advantageous property come to end by 


preſcription. See the ſaid twenty- ſixth ſection. 

8.) An emphyteuſis may be revoked, in the eighth 
place, if the leaſeholder damnify the ſubject conſi- 
derably; for example, if he deſtroy the foreſt, if he 
pluck up the fruit- trees of the garden, if he do not 
repair the houſe, &c. | 
Nevertheleſs, that the damage or negle& of the 
ſubject may cauſe the emphyteuſis to be annulled, 
a) It muſt occaſion a 1 prejudice to the ſub- 
ject, as happens when a foreſt is deſtroyed, either in 
whole or in part: and, b) It muſt be done fraudulent- 
ly, or in conſequence of an enormous fault, {dolo vel 


lata culpa), for a ſlight fault (evis culpa) would not be 


ſufficient for that purpoſe. 

If the two conditions requiſite for cauſing an emphy- 
teuſis to be annulled do not exiſt, or if the leaſeholder 
offer of himſelf to repair the damage immediately, 
and ſet about doing it, the direct ſuperior cannot ſue 
him at law, excepting for his damage and intereſt. 

9.) Emphyteuſis comes to an end, in the ninth 
place, if the leaſeholder do not pay his yearly rent 
within the ſpace of two years when it is an eccleſiaſti- 


cal fortune, and of three years when it is a ſecular he- 


ritage : for he thereby loſes by law (ip/o jure) his em- 
| C 2 | phyteuſis 
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phyteuſis or long leaſe, without the neceſſity of a ſum- 
mons ot judicial proceedings. | 

There are nevertheleſs ſeveral caſes in which the 
leaſcholder does not loſe his right for not paying the 
yearly rent, and which are ſo many exceptions to the 
rule juſt eſtabliſhed ; namely, 

a) When the leaſeholder offers and preſents the 
payment of the rent, with arrears and intereſt, be- 
fore the direct ſuperior have raiſed his claim of right, 
or demanded in court to have the leaſeholder ejected 
out of the leaſehold-eſtate ; or, | 

b) When the ſuperior has expreſsly declared that 
he will not avail himſelf of the leaſeholder's delay in 
payment of the rent. 

c) When the emphyteutic teaſe contains a particu- 
lar clauſe with reſpect to the payment of the rent, and 
a certain penalty has been ſtipulated by the contract 
againſt the leaſeholder if he neglect to pay it. 

d) When the leaſeholder is in arrear of paying his 
rent only during the continuance of the proceſs with 
the direct ſuperior, on pretence that the ſubject is 
become frail; or, | | 

e) When there are ſeveral ſuperiors difputing for 
the direct property of the heritage; in which caſe, 
nevertheleſs, the leaſeholder is bound, at the requiſi- 
tion of one of them, to depoſit alt the rent in court ; 
or, 

f) When the ſuperior has accepted of part of the 
rent, though it were even under proteſt, that he does 
not deſign to prejudice his right of redemanding the 
leaſeholdr fortune; or, | | | | 

g) When the fupcrior pretending that the ſubject 
is become decayed, and having raiſed on this account 
his action againſt the leaſeholder, nevertheleſs accepts 
of the rent from him, even though it were under the 

roteſt juſt mentioned. | 
bh) When the rent of a kaſchold-eftate in the poſ- 
| ſeſſion 
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ſeſſion of the treaſury, or belonging to any commu- 
nity for pious uſes, is neglected to be paid; becauſe 
in ſuch caſes all the fault is on the fide of the tenant 
who adminiſters thoſe ſubjects, and for this treaſon the 


direct ſuperiors cannot be allowed to get them decla- 


red decayed, but ſolely to fue for payment of the 
rent. | 
i) When the leaſeholder is abſent on the ſervice of 
the ſtate, (reipublicæ cauſa); or, 
k). When he has been prohibited by the judge to 
y the rent; or, | | 
1) When he has advanced it to the direct ſuperior ; 
or, 
m) When he is kept in. priſon, even though it were 
by his own fault; or, | | 
n) When, for not paying of the rent, he had be- 
fides ſome reaſon, which the judge, whom we autho- 
riſe to determine on its validity, ſhall find relevant. 
Obſerve, that, when there are ſeveral leaſeholders, 
and one of them only deficient in paying his rent, 
the direct ſuperior cannot claim the ſhare of the he- 
ritage belonging to the perſon in arrears; but is to 
ſue for payment of the rent by way of execution. 
Obſerve alfo, that the leaſeholder cannot be ex- 


euſed from payment of the rent, on pretence of com 


penſation, even though the direct ſuperiot were his 
debtor, on ſome other account (ex alio capite), becauſe 
the recogniſance of the: direct property (recognitio do- 
minii directi) is not one of thoſe things which can 
be compenſated with other debts which do not come 
m place of it. | | 

10.) Emphyteuſis comes to an end, in the tenth 
place, when the leaſeholder boldly and maliciouſly 
denies that the ſubje& which he poſſeſſes was gpivett 
in emphyteuſis or leaſeholding. * 

11.) Emphyteuſis comes to an end, in the eleventh 
place, when the lealcholder alienates it without 


the 
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the conſent of the direct ſuperior. This would take 
lace, 

. a) Even though the price of the ſale were not 

paid, and though the leaſeholder had reſerved to 

himſelf the property of the ſubject, till complete pay- 
ment; of, | = 

b) Even though, in the fale, it ſhould be ſtipu- 
lated, that the conſent of the direct ſuperior ſhould 

be previouſly required, if it be not in fact required 
for the three following months; or, 

c) Even though the alienation ſhould be made on- 
ly under a condition, whatever it be, by reaſon that 
it is a real alienation, if the condition happen to 
exiſt ; or, h 5 

d) Even though the alienation ſhould be for the 
direct ſuperior's advantage. 8 
Note, That if we, or a community for pious uſes, 
ſhould alienate a leaſehold- fortune, without the con- 
ſent of the direct ſuperior, the ſubject would not 
become decayed; but the alienation would be null, 
and the new poſſeſſor would immediately be put out 
of the ſubject. | 

12.) Emphyteuſis comes to an end, in the twelfth 
place, when the leaſeholder in fact requires the con- 
ſent of the direct ſuperior, but does not declare, at 
the ſame time, the price offered to him, and the 
conditions on which he has agreed; or, 

13.) When he declares a higher price than that of- 
fered, or conditions harder than thoſe on which he 
has agreed; or, 

14.) When he declares a leſs price than that agreed, 
in order to hurt the duty of entry, (laudemio.) | 

Note, That, in theſe three laſt caſes, the direct 
ſuperior is at liberty to refer to the oath either of the 
buyer or of the defender the circumſtances which 
may happen in the ſale. 


8 32. 
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§ 32. | | 

When the leaſehold- eſtate returns to the direct 

ſuperior, it is juſt that in all the caſes mentioned in 

the preceeding ſection, the leaſeholder . ſhould have 

it in his power to demand reimburiement of the ne- 

ceſſary expenſes which he ſhall prove to have laid out 


for the ſubject. They have been treated of above, 
book II. tit, IV. art. I. 


S 33- 
Though the right of emphyteuſis, or leaſeholding, 


be extinguiſhed, and come to an end, by all the 


methods juſt mentioned, the direct ſuperior never- 


theleſs is not at liberty to diſpoſſeſs the leaſeholder by 
his own proper authority, even though that power 


had been reſerved to him in the emphyteutical leaſe, 
but he is to apply for that purpoſe to the judge. 
If he ſhould take upon him to diſpoſſeſs them, without 
the aſſiſtance of the judge, he would loſe the right which 
he had to redemand the leaſehold-eſtate, and the leaſe- 


holder would continue to enjoy it as before, after be- 


ing re-eſtabliſhed in his poſſeſſion, and obtaining all 


the damages and intereſt due to him for being diſ- 
poſſeſſed, (ex capite ſpolit.) 


84 
When the leaſehold-eſtate returns to the ſuperior, 
he is not bound to pay the debts contracted on that 
eſtate by the leaſeholder, even though he may have 


given his conſent to the alienation made of it by ano- 
ther. See above, F 20. 


/ 
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nin e. 


Of the . method of acquiring civil property (dominium 
civile), by raiſing an edifice on a ſurface, or by making 
any other uſe of the ſurface. 


(De ſuperficie ) 


C 1, þ 

Hen the proprietor of a piece of ground alloys 
WwW another to build upon 1t, for ſeveral years, or 
for ever, a houſe, a ſtable, a barn, or a ſhop, Sc.; 
or when he grants a permiſſion to lay upon it, and to 
keep there ſtones, wood, merchandiſe, &c. or to 
uſe a houſe which is raiſed upon it already, this per- 
miſſion is called a right of ſurface (/uperficies), be- 
cauſe thereby the proprietor does not transfer to the 
other the ground itſelf (ſolum), but only the ſurface; 
(faciem terre), and a diſtinction is made between the 
ground and the ſurface. | 


§ 2. 
To be able to conſtitute ſuch a right of ſurface, it 
15 requiſite, | 
- 1.) That the perſon who grants it be proprietor of 


the ground on which it is aſſigned, and have the li- 


berty to diſpoſe of it; 

2.) That he deliver to him the place, becauſe nei- 
ther a right of property, nor any other real right, 
can be acquired without poſſeſſion. Whence it fol- 
lows, that a perſon to whom the right of ſurface was 
only promiſed, without being followed by delivery, 
has only a perſonal action againſt the proprietor of 
the ground, to oblige him to give him the right of 


ſurface. 
3.) That 
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3.) That the right of ſurface be transferred by vir- 
tue 2 a valid title. For example, by virtue of a 
donation, of a teſtamentary ſettlement, of-a preſcrip- 
tion, of a leaſe for ſeveral years. 
4.) That he to whom this right of ſurface has been 
ating; and who is called /aperficiarins, maintain the 
place, and pay on its account a ground-rent, ( ſola- 
rium.) | 


According to the law of nature; the right of ſur- 
face on another's ground operates only a perſonal ob- 
ligation, in virtue of which the perſon called /aperfi- 
ciarius, may, in caſe he be diſturbed in the uſe of 
the ſurface, ſue the proprietor of the ground to ſup- 
port him againſt thoſe who difturb him, or elſe to 
yield to him the right of ſuing at law. 
But as it would be very chargeable for a man who 
has a right of ſurface to take ſuch a courſe, and to 
be obliged, for the ſupport of his right, to apply to 
the proprietor of the ground, or his heirs, who may 
be much diſperſed, the laws have allowed him a real 
un and have declared him advantageous proprietor 
the ground, (pro domino utili.) 


The effect of a real right with reſpect to a man to 
whom the right of ſurface is due (quoad ſuper ficiarium), is, 

I.) That he acquires a kind of property, which 1s 
called advantageous property, (dominium utile), and 
that he poſſeſſes the ſurface naturally, (naturaliter); 
that is to ſay, in his own name, and not civilly, (civi- 
liter), that is, in name of another. Wherefore, alſo 
he may take the fame advantage of the ſurface, by 
virtue of his advantageous property, as the proprie- 
tor is entitled to do by the direc property. He may 
- conſequently, at his pleaſure, diſpoſe of the ſurface, 
ſell it, pledge or mortgage it, and ſubject it to a ſer- 

Vol. II. D vitude, 
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vitude, but only for the time that the right of ſur- 
face continues. As one who has this right cannot 
extend it to the ground itſelf, he cannot plant trees, 
form a vineyard, &c. upon tt, becauſe theſe are pro- 
fits taken out of the ground itſelf, and not out of the 
ſurface : moreover, he is bound to maintain, at his 
own charges, the ſurfage and habitation, and to reſtore 
them when his right comes to an end, in the fame 
ſtate that he received them. 
He bears alſo all the burdens due for the ſurface, or 
for the buildings raiſed on it, as well as thoſe im 
ſed on the poſſeſſor for that ſurface, whether ordinary 
or extraordinary, real or perſonal, | 
II.) A man who has the right of ſurface ( ſuperfici- 
grius) acquires, in the ſecond place, by virtue of 
his advantageous property, a real action, namely, an 
advantageous claim of right, by which he may, when 
he has loſt the poſſeſſion of the ſurface, ſue any poſ- 
ſeſſor, even the proprietor of the ground, and redemand 
the ſurface with all its dependencies, (cum omni cauſa.) 
He gets even, in certain caſes, by virtue of his 

advantageous property, other actions which the pro- 
prietor of the ground has by virtue of his right of 
direct property; namely, the actions called familiæ er- 
ciſcundæ, communi dividundo, Publiciana in rem, and that 
which is called confeſſoria, when a ſervitude is due to 
the ſurface, &c. If force were employed to diſpoſſeſs 
him, he would have the action de vi et vi armata, Sc. 
If the queſtion be not about redemanding one's 
je ru itſelf, but only to be ſupported in the poſſeſſion 
of the ſurface, a man is allowed the interdicts de ſuper- 
ficiebus, of which we ſhall treat afterward, 


| . 9.5. 
The effect of a real right, with reſpect to the di- 
rect ſuperior (domini dire), who granted the right of 
ſurface, is, [2 
I.) That 
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I.) That the ſuperior preſerves his right of direct 
property on the ſurface; and conſequently the build- 
ings raiſed on the ground by one who has a right to 
the ſurface, belong to the ſuperior of the ground, 
Jure ſoli.) 

II.) That a man who has a right to the furface does 
not poſſeſs the ground in his own name, and conſe- 
quently he poſſeſſes it in name of the direct ſuperior. 

III.) That the ſuperior may redemand the ſubject 
from any poſſeſſor whatever, when the right of ſur- 
face is endet. 

IV.) That he may demand the ground- rent in a 
perſonal action. | 

86. 


When a man who has a right to the ſurface has mort- 
gaged the ſubject, and a competition ariſing, the cre- 
ditor competes with the proprietor of the ground for 
the ground- rent, this laſt has the preference of the 
creditor, if the mortgage were not inſerted in the re- 
giſter of mortgages. 


If a man who has a right to the ſurface be in arrear 
in paying his ground-rent, he does not thereby loſe 
his right, and the proprietor of the ground has only 
a perſonal action againſt him, by which he can oblige 
him to pay the rent; in which a right of ſurface dif- 
fers from an emphyteuſis, or leaſeholding. 


88. 
+ It is eaſy to judge, by what has been ſaid, in what 
a right of ſurface differs from the other rights with 
which it has ſome reſemblance. For example, - 

I.) It differs from uſufruct and uſe in this, that 
the uſufructuary and uſer may enjoy all the kinds of 
fruits and uſes which can be drawn from the ground; 
ang, -:. 5 -3 | 

2.) From inhabitation, in this, that a man who has 

D 2 the 
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the right of ſurface enjoys the houſe by virtue of his 
right of property, (jure dominii.) 

3.) The right of ſurface differs from ſervitude in 
this, that a man who has the right of ſurface has the 


advantageous property of it (dominium utile), and that 


the right which one has on his own ſubject, (in re pro- 
pria), is not called a ſervitude. Beſides, to eſtabliſh 
a right of ſervitude on a ſubject, there muſt be a 
neighbouring ſubject, in favour of which this right 
is eſtabliſhed, which is not requiſite in the eſtabliſn- 
ment of a right of ſurface. 
4.) A right of ſurface differs alſo from an emphy- 
teuſis or leaſcholding in this, that the leaſeholder 
a) Has a right to enjoy all the fruits and incomes 
of the ground; b) Under condition of melioratin 
it, and paying a yearly rent for it; c) In acknow- 
ledgment of the direct ſuperior's right of property. 

5.) A right of ſurface differs, in fine, from renting 
(a locatione) in this, that a perſon who obtains, by rent- 
ing, the uſe of a place for a ſhort ſpace, acquires onlya 
perſonal obligation, and not a real right; and that 
conſequently | the taker or hirer has only a perſonal 
action againſt the ſetter, and has no action * 
the third party. 

But if the word ſurface were expreſſed in the con- 
tract, it would not be a location, or ſetting for rent, 


even though the right of ſurface were given only for a 
few years. 


This right of ſurface, and the advantageous pro- 
perty (dominium utile) thence reſulting, ceaſe, 

1.) When the ſurface happens to periſh : for en- 
ample, when, being an edifice, it is ſo deſtroyed that 
no part of it remains; and, in this caſe, the right 
of ſurface would not revive, even though a new edi- 
fice were built upon it. 


2.) When the advantageous property is confound- 
ed 
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ed with the direct property, as happens when the 
proprietor of the ground, and the perſon who has the 
right of ſurface, become heirs of one another, or 
when one of them acquires the right from the other 
by preſcription. | 6: | 

3.) When the right of ſurface is granted only for 
a certain time, and that time is expired; but, 5 

4.) The right of ſurface does not come to an end 
by delay of payment of the ground- rent. 


T ITU. 
Of the way of acquiring civil property by preſeription. 
(De uſucapione et preſcriptions.) 


** 

DI the law of nature neither the long poſſeſſion of 

a thing belonging to another, nor the exerciſe 
of a right on another's ground for a long ſpace of 
time, is a lawful method of acquiring the property of 
a thing, or any other right upon another perſon's 
ground, and of depriving the proprietor of his right. 
It may be aſſerted, on the contrary, that, according to 
the law of nature, the injuſtice done to a man in re- 
raining ſubjects belonging to him, or by aſſuming un- 
juſtly any right upon theſe ſubjects, ſeems to be in- 
creaſed always more and more in proportion as we 
poſſeſs longer what we have not lawfully acquired. 


| 82. | | 
But as it 1s the public intereſt that ſuch as for a 
long courſe of years poſſeſs a thing belonging to an- 
other, or exerciſe a right on another's ſubject, be at 
laſt freed from diſquiet, it is not without reaſon that 
the laws have determined a certain time, after 2 
BY thoſe 
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thoſe who are in poſſeſſion of a thing, or of the ex- 
erciſe of a right upon another's ſubject, cannot be 
proſecuted nor diſturbed on that head. This is what 
is called preſcription. | 


The Roman and Canon laws have fo confounded 
the ſubje& of preſcription, that far from contributing 
by preſcription to the quiet and ſecurity of private 
perſons, they have occaſioned a multitude of law-ſuits 
and diſcuſſions, | 


p 4. 

For this reaſon we thought it neceſſary to lay down 
ſtated and certain principles on this ſubject, in other 
reſpects ſo intereſting, and to remove the doubts raiſed 
on this head. With this view we have preſerved only 
three kinds of preſcriptions; namely, 

1.) That which is called in the Roman laws «/uca- 

on. 
2.) The preſcription of thirty or forty years. | 

3.) The preſcription which takes place by poſlef- 

ſion for time immemorial. 


. 
Of the preſcription called in lau uſucapion. 


| S 5 
[ JSucapion is a method of pon the property of 
a thing belonging to another, or a right on the 
fortune or ſubject of another, (jus alienum.) It is alſo 
a method of being freed from a burden on our own 
- ſubject. | 
86. 
To acquire by way of uſucapion, it is requiſite, 
1.) That a perſon who gets by preſcription be ca- 
pable of poſſeſſing the thing, or a right. 


2.) That 


3 
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2.) That the thing and the right belong to ano- 
ther; and, 

3.) That the perſon who gets it by preſcription 
poſſeſs, : 
4.) Fairly, (bona ide); and, 
5.) By virtue of a juſt title, (6 juſto titulo.) 


7. 

I. It is then requiſite, in the firſt place, that a per- 
ſon who gets by preſcription in the way of uſucapion, 
be capable of * poſſeſſion of the thing, and of 
acquiring it. Whence it follows, - - 

a) That a pupil who is near to puberty (pubertati 
proximus) may, without the aſſiſtance of his guardian, 
take poſſeſſion of a ſubject, and begin to run we pre- 
{cription. 

b) That, on the contrary, a pupil who is ſtill in 
infancy, or who is juſt come out of it, (infantiæ pro- 
ximus), cannot run the preſcription, even though his 
guardian ſhould interpoſe his authority; and that it 
belongs conſequently to the guardian alone to begin 
the uſucapion in his pupil's name. 

c) That a furious or fatuous perſon likewiſe can- 
not begin the uſucapion, even with his curator's con- 
ſent, and that it belongs to the curator only to begin 
ta run the preſcription in name of his ward; but if 
the furious or fatuous perſon have begun to poſſeſs 
while he was ſtill in his ſenſes, he, may continue the 
uſucapion, and finiſh the preſcription. 

d) That ſons of families may alſo acquire by pre- 
ſcription, in way of uſucapion or poſſeſſion, ſubjects 
which belong to the camp, and ſuppoſed camp pe- 
culiars, or to the adventitious peculiar, ordinary and 
extraordinary, (ad peculium adventitium, ordinarium et 
extraordinarium.) But as to ſubjects belonging to the 
1 peculiar, (ad peculium profectitium), they can 

acquired by preſer ription only in their father's _ 
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And with regard to thoſe of the ordinary adventi- 


tious peculiar, (quoad peculium adventitium ordinarium), 
the ſons of families may indeed acquire it by preſcrip- 
tion, but the father acquires the uſufruct of it. 

In fine, e) That all ſuch as cannot acquire the pro- 
perty of a ſubject, neither can they get it by preſcrip- 
tion. Such are, for example, thoſe who have been 
outlawed. 

N. 1. Heirs and ſingular ſuccefſ6*s are allowed to 
continue the uſucapion or poſſeſſion begun by the de- 
funct, provided that both by in poſſeſſion Fay, (n 
ae), as well as the defunct. 

For if the defunct had poſſeſſed the ſubject unfair- 
ly, (mala fide), neither his heirs nor ſingular ſucceflors 
could continue it, even though they were themſelves 
in poſſeſſion fairly, (bona fide) : they muſt then begin it 
in their own name; whence it follows, that uſucapion 
could not begin in favour of heirs till after their en- 
try on the inheritance, and, with reſpect to particular 
fuccefibrs, after the delivery of the ſubject. 

VNV. 2. A man may alſo acquire by preſcription by an- 

ker; for example, a father by his ſon, even without 
the fathers knowledge, when the ſon takes poſſeſſion 
of the ſubject in his father's name; which likewiſe 
takes place in the profectitious peculiar." One may 
alſo begin ufucapion by an attorney or procurator z 
but the perſon who has ſettled the attorney or procu- 
rator, muſt know of his doing fo. 


$8. 

II.) It is requiſite, in the ſecond place, that the ſub- 
ject in which the property is acquired by preſcri tion, 
or on which a right of uſugapion is appropriated, be- 
long to another : for no body can get what is his own; 
nor impoſe upon himſelf a burden by preſcription. 


879. 
III. ) It is requiſite, in the third place; that a perſon 
who 
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who gets by preſcription be fairly and bona fide in poſ- 


ſeſſion of the ſubject or right; that is to ſay, that he 


have always believed that the ſubject belongs to him, 
or that he was well founded in aſſuming a right to 
the ſubject or eſtate of his neighbour. ; 


A perſon who gets by preſcription then does it with 


preſumptive diſhoneſty, mala fide, if knowing certain- 


ly that he has no right, he appropriate to himſelf the 
ſubject or a right in his neighbour's fortune. It is 


likewiſe with preſumptive diſhoneſty (mala fide) if he 


make an acquiſition of it from a perſon whom he 


knows to have no right, or if he only doubt that per- 
ſon's having any right in the thing, when the doubt 
is accompanied with certain circumſtances; as if he 
were acquainted that the perſon from whom he got 
the ſubject had already been called to account, and 
roſecuted on 1ts account. 
But if there were none of theſe particular circum- 
ſtances to make him doubt of his rights, and his doubt 


were without foundation, for example, if a town-talk 


were ſpread that the perſon from whom he had the 
ſubject was not its proprietor, he would not ceaſe 
thereby to act fairly. The proprietor however would 
be at liberty to take his oath on this fact, namely, 
whether at the time that this report was current, or 


_ afterward, he had not in fact an entire certainty, that | 


the ſabje& did not belong to his author. 

Neither would he act fairly if by a miſtake of right 
he had believed; for example, that his author who 
was. only uſufructuary of the ſubject had the power to 
alienate the property of it. 

Moreover, preſumptive honeſty, bona fide, is not 
only requiſite at the time the poſſeſſion is acquired, 
but alſo during the whole time that the uſucapion 
laſts; the reaſon of this is, that when a man acts with 
preſumptive diſhoneſty, mala fide, he cannot acquire 
a ſubject by ſo ſhort a poſſeſſion, 9 
Vol. II. E But 


i 
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But as fair dealing is always preſumed in a petfoti 
who gets by preſcription, one who pretends that ano- 
ther has poſſeſſed unfairly, (mala fide), mult prove it. 


| | $ 10. 

IV.) It is requiſite, in the fourth place, that a perſon 
who acquires by preſcription have obtained the ſub- 
ject or right by a juſt title or deed, (ex juſto titulo); 
that is to ſay, by a deed fit to transfer property, or 
any w_ real right, (ex cauſa dominii ſeu juris tranſ= 
lativa. { 

N. 1. It is not ſufficient then, that he be perſuaded 
he has a juſt title, and that he believe that his author 
poſſeſſed it in virtue of ſuch a title; unleſs he have 

reaſons for ſo believing ; as for example, 
a) If he found the ſubject or right among the things 
belonging to the ſucceſſion of the perſon whoſe heit 
he is; for he is not obliged to know whether the de- 
fun& had acquired the ſubject by virtue of a juſt 
title. | 

Or, b) If having intruſted another to purchaſe the 
ſubject, it be delivered to him by his truſtee, though 
afterward the bargain be declared null. 

Or, c) If buying a thing from a furious or fatuous 
perſon, he believed he was contracting with a man in 
his ſenfes., 

Or, d) If he receive money which is not due. 

Or, e) If he accept fairly (bona fide) of a legacy left 
him in a will, not knowing that this legacy was re- 
voked by a codicil, &c. 

N. 2. When a man poſſeſſes a thing by virtue of a 
pretended agreement, the title is null, and conſe- 


quently the uſucapion ineffectual. If then one ac- 


knowledge in a contract that he has ſold his houſe, 
to Caius, though he have only ſet it to him, Caius 
could not pretend to have got it by preſcription, 
though he had poſſeſſed it for the time neceſſary to 
| $a preſcription z 
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ſcription ; the reaſon of which is, that he has not 
poſſeſſed it by virtue of a juſt title that can convey 
the property, (ex juſto titulo dominii tranſiativo.) 


$ II. 

We have indeed laid down this general principle, 

that all cauſes or titles fit to transfer property ought 

to be regarded as juſt titles to operate uſucapion : 

nevertheleſs, as there are ſome of thoſe titles accom- 

panied with particular circumſtances, it is proper par- 
ticularly to explain them, 


| C 12, | 
One of thoſe titles is, in the firſt place, . what is 
called pro ſoluto, which takes place, for example, when 
Caius honeſtly (bona fide) believes that Seius owes him 
one hundred crowns, and Seius pays them to him by 
miſtake. In this caſe Caius gets thoſe hundred crowns. 
by preſcription, by virtue of the title pro ſoluto. This 
title likewiſe takes place when Seius delivers a thin 
to Caius, and Caius honeſtly (bona fide) believes that it 
belongs to Seius, in which caſe uſucapion has alſo its 
effect in virtue of the title pro ſoluto. 


a $ 13. 
2.) Another title 1 with particular cir- 
cumſtances is that called pro emptore, which takes place 
when Caius buys from Seius a thing which does not 
belong to Seius. p 
That uſucapion may have its effect in this caſe, it 
15 requiſite, 1.) That Seius be really capable of enter- 
ing into an agreement. 2.) That the ſale have been 
really concluded, as it is not ſufficient that Caius be- 
lieved he had bought the thing. 3.) That delivery 
have followed, even though it ſhould have been but a 
fictitious delivery, (per fittam traditionem.) 4.) That 
Caius have acted 3 (bona fide); and, 5.) T by | 
| 2 the 
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the price of the purchaſe have been effectually paid ta 
2 or that he have lent it to Caius, or that Ca 
have ſatisfied Seius in ſome other way. 

A man is alſo. reckoned purchaſer as to the effect of 
uſucapion, (quoad effettum uſucapionis), when he has 
honeſtly (bona fide) paid the eſtimation of his neigh- 
bour's ſuit, (ſtimationem litis alienæ bona fide), or when 
one has obtained by tranſaction, by exchange, or by 
diviſion, (ex cauſa tranſactionis, permutationis, vel divi- 
fionis), a thing belonging to another and fairly deli- 
vered, (rem alienam bona fide traditam.) 

Neither does the buyer ceaſe to have acted fairly, 
becauſe he knew beforehand that the ſeller would 
ſquander the produce of this ſale to ſatisfy his incli- 
nation to debauchery : for it is ſufficient if he belie- 
ved that the ſeller had the property of the thing. 

But it would not be regarded as a title pro emptore, 
if Seius had ſold the thing to Caius only on condition 
that he would leave the ſale in ſuſpenſe, (ſub conditione 
ſafpenſiva), becauſe the buyer does not acquire the 
property of the thing till the condition come to exift, 


and becauſe for that reaſon uſucapion cannot begin 
tall after that time. 


§ 14. | 

3.) A title accompanied with particular circum- 
ſtances is, in the third place, the title pro herede, which, 
takes place, when the true heir, or real heir, and even 
the perſon who is called in law ſuus et neceſſarius, finds 
among the effects of the ſucceſſion a thing which makes 
no part of them, and which he poſſeſſes nevertheleſs as 
honeſtly, (ona. fide), believing it belongs to himſelf : 
for it 1s not requiſite that an heir ſhould know by 
what right the defunct acquired all the ſubjects which 
compoſe his ſucceſſion, 

But if the proprietor prove that the thing was bor- 
rowed by the defunct, or that he received it only as 


a depoſit, or, in fine, that he poſſeſſed it not in his 
un 
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own name, but in name of the proprietor who rede: 
minds it, the heir cannot run the preſcription by and 
in virtue of the defunct's right, (ex jure defuntli); he 
cannot then begin the uſucapion till the time of his 
entry on the inheritance, that is to ſay, after he begun 
himſelf fairly (ona fide) to poſſeſs the thing. 


| 5 15. ; 

4.) A title accompanied with particular cireum- 
ſtances is, in the fourth place, the title pro donato, 
which takes place when Seius, without having the 
property of a thing, nevertheleſs makes a preſent of 
tt to Caius, and the donation is not contrary to the 
laws. 

This title is ſufficient to enable one to run the pre- 
ſcription (qzoad effefium iſucapiendi), even though the 
donator ſhould revoke the donation, and ſhould, to 
that effect, raiſe an action, by reaſon that the time re- 
quiſite for uſucapion would nevertheleſs continue to 
run againſt the proprietor. 5 

| | $ 16. | 

5.) A title accompanied with particular circumſtàn- 
ces is, in the fifth place, the title pro derelifo, which 
takes place when, without having the property of a 
thing, a man nevertheleſs abandons it, as if he were 
the owner, declaring that he intends it no longer to 
be included i: his inheritance. In this caſe, he who 
fairly (bona fide) takes poſſeſſion of it, reckoning that 
the perſon who has abandoned it was its real proprie- 
tor, and had a right to quit it, may acquire it by pre- 
ſcription, by virtue of the title pro derelicto. 

We have moreover already explained above, book I. 
tit, II. art. VI. $ 31. when a thing may be reckoned 
as abandoned. | 

$ 1% | 

6.) A title accompanied with particular circum- 
ſtances is, in the ſixth place, the title pro /egato, which 

es 
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takes place when Seius, without having the property 
of a thing, nevertheleſs leaves it in legacy to Caius. 
In this caſe, Caius may acquire it by preſcription, by 
virtue of the title pro legato, even hong the true 
proprietor were ſtill alive. 

This title likewiſe takes place when the teſtator, 

having left in legacy to Caius a thing which belongs 
to him, afterward takes it from him, and Caius, not 
knowing that circumſtance, ſeizes it without vio- 
lence, and in a manner neither clandeſtine nor preca- 
rious ¶ ſine vi, non clam, non precario.) : 
Item, When the teſtator has left a legacy to Caius, 
and there are two perſons of that name; in which 
caſe he of the two who poſſeſſes the thing left in le- 
gacy fairly, (bona fide), gets it by preſcription, in vir- 
tue of the title pro legato; even though he were not 
the perſon to whom the legacy was deſtined by the 
teſtator. 
This title would further be ſufficient for running 
the preſcription, even though the will in which the 
legacy was left were annulled on account of a defect 
in ſolemnities. | 

Moreover, it is well known that a man cannot run 
the preſcription in virtue of this title, in caſe he be 

incapable of receiving any thing by will. 


$ 18, 7s 

7.) A title accompanied with particular circum- 
ſtances is, in the ſeventh place, the title pro dote, which 
takes place when a wife ſettles, as a portion, a thing 
belonging to another, in which caſe uſucapion begins 
from the date of the delivery to the huſband. 

This title, and conſequently uſucapion, having no 
effect till after the day of the nuptials, does not then, 
take place, when it is a bride who gives to her bride- 
groom a thing belonging to another, with an intent 
that he ſhall not acquire it till after the — 3. 

whic 
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Which is always preſumed when there is any doubt on 
that head. 2 | 
But if, without having that intention, ſhe give 
purely and ſimply a thing to her bridegroom, ial 
pion would _ from the day of the delivery. | 
This alſo takes place with reſpect to every thing 
ſettled as a portioh, whether particular, univerſal, or 
common. | 
A diſtinction muſt nevertheleſs be made, whether 
the portion being given before marriage, that was 
done by eſtimation or without eſtimation. In the 
firſt caſe, the huſband cannot acquire the thing by 
preſcription, neither in virtue of the title pro dote, nor 
in virtue of that which is called pro ſuo. In the ſe- 
cond caſe, he runs the preſcription of the thing be- 
fore marriage, in virtue of the title pro ſue, and after 
marriage in virtue of the title pro dote. N 
The title pro dote comes to an end with reſpect to 
the huſband, when the marriage is diſſolved or de- 
clared null; but the wife may continue to run the 
preſcription of her own portion, of which ſhe was 
put in poſſeſſion by the diſſolution of the marriage. 


819. | 

8.) A title accompanied a particular circurnſtan= 
ces, and proper to operate uſucapion, is, in fine; the 
title pro ſuo. Obſerve that this title may be taken in 
@ general meaning, in which caſe it comes in compe- 
tition with all the preceding titles, or ele in a par- 
ticular meaning. 2X 3 

If then a man run the preſcription by virtue of the 
titles pro emptore, pro legato, pro dote, c. he does it 
alſo by virtue of the title pro ſuo, in which all theſe 
particular titles are included. 

The title pro ſuo, taken in a particular ſenſe, has 
place when the title of the perſon who runs the pre- 
{cription has no name-peculiar to it; for example, 

2 a) When 
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a) When a man finds on his grounds a wild beaſt 

which has been tamed by another, and ſhuts it up in 

his park. 

b) When one has fairly (bona fide) enjoyed the 

fruits of a ſubject belonging to another, and has there- 

by been enriched. 

c) When, by miſtake, a thing has been paid which 
was not due to us, and we have accepted and received 
it as honeſtly believing it to be our own. 

d) When a bride gives and delivers to her bride- 


groom, before the nuptials, a thing belonging to ano- 


ther, and without cg it. See the preceding 
ſection. 


; d 20, | 
V.) In order to run the preſcription of a thing by 

uſucapion, is is requilite, in the fifth place, that one 
poſſeſs it. And indeed there is no place for uſucapi- 
on, if there be not a real poſſeſſion, and every poſ- 
ſeſſor can only run the preſcription of what he poſ- 
ſeſſes, and ſo far as he poſſeſſes it. If then one poſ- 
| {es a thing compoſed of ſeveral parts; for example, 

a houſe, he may indeed get the houſe by preſcrip- 
tion, but "not the materials of which the houſe is 
compoſed. Wherefore alſo the proprietor of the ma- 
terials may redemand them, when the houſe comes to 
be taken down and deſtroyed: See above, book II 
tit. V. art. IV. $ 18. and 19. 
The ſame is the caſe when a man poſſeſſes a whole, 
conſiſting of ſeyeral parts only contingently, (contin- 
genter) for example, a flock of ſheep. In this caſe 
the preſcription takes place with reſpect to the whole 
flock, but not with reſpect to every ſheep in particu- 
lar. Wherefore alſo, if there be in the flock a ſtray 
ſheep, it may be redemanded by its proprietor, even 
after elapſing of the time requiſite for uſucapion. 
On the other fide, if a man have poſſeſſed and acqui- 
red by preſcription all the materials of a ruinous houſe, 


or 
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or ſeveral ſheep, which he has got by preſcription, 


each in particular, and not as forming a flock, it can- 


not be ſaid in ſuch caſes that he has got the houſe or 
flock by | Am 


CT 21. 

VE.) In 0 to be enabled to acquire by preſcription 
in the way of uſucapion, it is requiſite, in the ſixth 
place, that one poſſeſs a thing for a certain time. 

The Roman laws have required a poſſeſſion of three 
years for moveable things, and for immoveables a ten 
years poſſeſſion when the proprietor is in the coun- 
try, and twenty years when out of it. 

But as it would be unjuſt and pernicious to Cond 
ty, that one who has acquired a moveable thing fairly 
in trade, into which men enter every day with one 
another, ſhould be obliged to wait three whole years, 
before he be fully aſſured of having the property of 
his purchaſe, we have limited the time of preſcription 
in things moveable to one year; willing, conſequently, 
that when one has poſſeſſed a thing belonging to ano- 
ther for one year, the right of the firſt proprietor be 


extinguiſned, and that he may have his recourſe — 4 


againſt the perſon who has deprived him of the Ar 
ſion of the thing. 

Obſerve, that, to calculate this year, one muſt 
reckon naturally from the inſtant at which it began 
to that at which it ended, (de momento in momentum.) 

Things immoveable fall under preſcription by a 
poſſeſſion of ten years between parties — and of 
twenty between the abſent. 

ut, in this caſe, the time is not reckoned naturally, 
from one inſtant to another, (naturaliter de momento in 
momentum), but civilly, from one day to another, (ci- 
viliter de die in diem). Whence it follows, that uſu- 
capion is accompliſhed when the laſt day is come. 


A proprietor, moreover, is reckoned preſent, while 
Vol. II. = he 
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he remains in the province where he has his reſt- 
dence; and abſent, when he is out of that pro- 
vince. 


C 22, | 

VII.) To acquire by preſcription in the way of uſu- 
capion, it is, in fine, requiſite, that the perſon who 
runs this preſcription be not interrupted in the poſ- 
ſeſſion. 

Interruption is made either naturally, naturaliter, 
or civilly, civiliter. 

Poſſeſſion is interrupted naturally, when the poſſeſ- 
ſor is diſpoſſeſſed, or loſes the poſſeſſion in any other 
way. It will be ſeen, in the third part, when, and in 
what manner, one is reckoned to have loſt the poſ- 
ſeſſion of a thing. 

Poſſeſſion is then interrupted naturally, when the 
poſſeſſor loſes by theft, or robbery, the thing which 
he poſſeſſed, or when he is diſpoſſeſſed of it in a vio- 
lent manner, and by open force; but not when one 
ſeizes it ſecretly, and in a ſurreptitious manner. 

Poſſeſſion is alſo interrupted naturally, if, while the 
preſcription is running, the thing be put out of the 
commerce of mankind; for example, if it happen to 
be conſecrated to divine ſervice, Sc. 

Poſſeſſion is interrupted civilly by the interpellation 
of the proprietor, namely, when he interpels or chal- 
lenges, and judicially ſummons the poſſeſſor of the 
thing to reſtore it to him, if he obtain a decree of 

Citation againſt him, and cauſe it to be notified. 
It is not moreover neceſſary to interrupt uſucapion, 
that the cauſe be litigated. 

But an interpellation made extrajudicially would 
not be ſufficient to interrupt uſucapion, unleſs it were 
made to the poſſeſſor by a notary attended by witneſ- 
ſes, to acquaint him, that claims are laid to the 
_ which he poſſeſſes, by which he becomes w 

unfair 
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unfair (mala fide) poſſeſſor; wherefore alſo he will do 
prudently, if, in order to maintain his rights, he ſue 
the pretended proprietor on the law againſt defama- 
tion (ex lege diffamari.) j | 

If the poſſeſſor finiſh the time requiſite for uſuca- 
pion, during the litigation of the cauſe, or duration 
of the proceſs, that is no advantage to him; ſo that 
if, by the ſentence paſſed, the demandant's right of 
property be acknowledged, the poſſeſſor cannot ob- 
Jet uſucapion, becauſe it has once been interrupted 
by interpellation. 

If the proprietor nevertheleſs do not raiſe his action 
within a year and day after the extrajudicial interpel- 
lation, or if, within that ſpace, he do not proſecute 
the action which he has raiſed, the poſſeſſion ſhall not 
be interrupted by the interpellation, and the poſſeſſor 
ſnall continue the courſe of preſcription, as if nd ſuch 
interpellation had been made. 5 
In caſe ſeverals have a right to the thing, and the 
interpellation be made only by ſome of them, or 
when all having interpelled the poſſeſſor, ſome of 
them afterward renounce the cauſe, or give it up, the 

ſſeſſor continues his right to run the preſcription, 
againſt the ſhare of ſuch as have not interpelled him, 
or who have renounced the cauſe, by reaſon that uſu- 
capion has not been interrupted with reſpect to them. 

Poſſeſſion is not interrupted when a thing paſſes to 
heirs or to particular ſucceſſors, if they be both in 
bona fide poſſeſſion, by reaſon that they are reckoned 
to continue the fair poſſeſſion of their predeceſſors. 


© S 23. 
It is evident, moreover, that uſucapion has its ef- 
fect only when the proprietor might have objected to 
it. 3 
Conſequently uſucapion cannot be alleged againſt 
u perſon who has had good reaſons to abſent; that is 
F 2 | 


do 
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to ſay, to go out of the province in which he has had 
his reſidence. The time requiſite for uſucapion can- 
not then begin to run againſt him till after the day 
of his return. 

Neither does uſucapion take place, when the pro- 
prietor could not fue the poſſeſſor on account of a 
war, of a peſtilence, of his own minority, of a miſta- 
ken right, or of ſuch other lawful impediment. 

It is alſo regarded as a valid reaſon, not to ſue, 

a) When a fon, out of reſpect to his father, to 
whom he has not entered heir, has not demanded 
from him, when he was yet ahve, his mother's for- 
tune, which the father has ſquandered. 

b) When a wife, out of regard to her huſband, does 
not redemand from him the dotal fortune which he 
has alienated. 

c) When the poſſeſſor s intereſt and authority ties 


up the proprietor's hands, and hinders him from proſe- 
cuting his nght, 


8 24. 

Preſcription runs in way of uſucapion chiefly i in all 
things corporeal, be they moveable or immoveable; 
but from this rule are excepted, 

I.) Things ſtolen, which cannot be got by pre- 
icription, but by a poſſeffion of thirty years, even 
though they were in the hands of a bona fide poſſeſſor. 
2.) It is the fame in things which a wife has con- 
veyed away of her huſband's fortune; likewiſe, 

3.) In thoſe conveyed away out of a ſucceflion ; and, 

5 ) Of effects ſeized by violence, and open force, 
againſt which likewiſe preſcription cannot run in the 
way of uſucapion. 

Obſerve that, if theſe things ceaſe to de imperfect, 
and the defect which may be in them be corrected; 
that is to ſay, if they be reftored and returned to their 
firſt ſtate, or if the proprietor have been ſatisfied in 


* any 
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any other way with regard to them, they may be ac- 
quired by preſcription in the way of uſucapion. 

Theſe things, nevertheleſs, do not ceaſe to be im- 
perfect, when they are returned into the proprietor's 
_ by virtue of another cauſe or title, (ex alia 
' cauſa. | 

13. not neceſſary, moreover, that reſtitution be 
made to the proprietor himſelf; but it is ſufficient, 
for example, that it be reſtored to the perſon to whom 
he had lent it, or with whom he had depoſited it. It 
may alſo be returned to a guardian or curator; but 
if it be the guardian or curator who conveyed it away, 
he muſt reſtore it to his pupil or minor himſelf. 

5.) A judge cannot acquire, by way of uſucapion, 
the preſents made to him, though he had even re- 
ceived them only to do and accelerate juſtice. 

6.) Neither does uſucapion take place with re- 
ſpect to things which belong to us or to our ex- 
chequer, nor with reſpect to ſuch as belong to pu- 
pils, to cities, to pious uſes, and to all ſuch as en- 
joy the . of minors; becauſe, in ſuch caſes, the 
neglect of redemanding ought not to be imputed to 
the proprietors, but to ſuch as are intruſted with the 
adminiſtration of their effects. 

7.) Neither does uſucapion take place with reſpect 
to vacant ſubjects, whether the exchequer has been 
informed of them or not; for thoſe fubje&s belong 
to our royalties, and conſequently ſuch as are in op 
ſeſſion of them are always reckoned to poſſeſs them 
unfairly, mala fide. 70 | 

8.) Neither can the things be acquired by preſcrip- 
tion, the alienation of which is prohibited by any ſet- 
tlement approved by the laws; ſuch is, for example, 
a feoffment in truſt. | oC), 

9.) Nor things prohibited by the laws themſelves 
to be alienated ; for example, the dotal fortune. 
10.) As to things belonging to the adventitious 

| peculiar, 
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peculiar, and which a father alienates, uſucapion does 

not take place while he lives, Sc. by reaſon that he 

has the uſufruct of this peculiar: uſucapion then does 

not begin to run till after the day on which a ſort 

was what is called in law ſui juris; that is to ſay, after 
he ceaſed to be under the paternal power. 

11.) Neither can things be got by preſcription 
which of their own nature cannot be poſſeſſed by man; 
ſuch are things common. 

12.) Nor thoſe which are out of their commerce; 
ſuch are things ſacred and religious. | 

13.) Neither can things which can only be got b 
preſcription, by a poſſeſſion of time immemorial, f. 
under preſcription in the way of uſucapion. 

$ 25. „ 

I.) A perſon may acquire by preſcription alſo, in the 
ſecond place, by way of uſucapion, all kind of things 
incorporeal; ſo that a man who poſſeſſes fairly, (Bona 
fide), and by virtue of a juſt title, a right of real or per- 
ſonal ſervitude on another's eftate, may, after having 
exerciſed it for ten years, when the party is preſent, and 
twenty years when abſent, ſecure it by preſcription, 
and ſupport himſelf in his poſſeſſion by virtue of uſus 
capion, (jure uſucapionis.) 

Likewiſe if one, during the time mentioned, draw 
from the proprietor of a ſubject, certain yearly rents, 
which indeed are not due to him, but which however 
he honeſtly believes to be due to him by the proprie- 
tor, after this time is elapſed, he gets by preſcription, 
in the way of uſucapion, not only what he has re- 
ceived every year, but even the right of drawing the 
yearly rent. | 

One may alſo get by preſcription, in the way of 
uſucapion, other rights on another's eſtate ; for ex- 
ample, tythes, hunting, and juriſdiction, &c. 


8 26, 


5 26. 
In order to acquire incorporeal things by preſcrip- 
tion in the way of uſucapion, the laws require, 


1.) That the perſon who runs the preſcription poſ- 
ſeſs another's right, (jus alienum); but as things in- 


corporeal are not properly poſſeſſed, the exerciſe of a 


right on another's ground is reckoned poſſeſſion, and 
a perſon who poſſeſſes this right is called @ ſuppoſed 
Mor. 
e laws require alſo, in the ſecond place, 
2.) Preſumptive honeſty, (bona fides), in the ſuppoſed 
Poſſeſſor, that is to ſay, a belief that it is lawful for 


-him to exerciſe this right--on his neighbour's ground, 


An heir acts fairly (bona fide) when he exerciſes a right 


to a ſervitude, becauſe he believes that the perſon 


from whom he inherited was intitled to uſe it. It is 
the ſame with a poſſeſſor who has acquired a right to 


a ſervitude from one who has not the property of the 


lands ſubjected to it, but whom he thought to be 
real proprietor of them. 2 
3.) The laws likewiſe requires juſt titles. | 

The exerciſe of a right on another's ground is rec- 
koned a juſt title, (pro juſto titulo), when the poſſeſſor 
does not ſeize it violently, and exerciſes it neither 
privately nor in a manner purely precarious, (non vi, 
non clam, non precario.) EE 

For there 1s a legal preſumption that the proprietor 
of the ground knew of the exerciſe of the right of 
ſervitude, whence there is ground to conchude that 
he conſented to it, ſince he did not object for ſo many 
years. In fine, | | | 

4.) The laws require alſo a continued poſſeſſion in 
the uſucapion of rights, which gives occaſion to a diſ- 
tinction between rights whoſe exerciſe is continual, 
and ſuch whoſe exerciſe is not continual, (inter jura 
continua et diſcontinua). The firſt fall under preſcrip- 
tion by poſſeſſion of ten years when parties e. 

| ent; 


48 PART II. Book III. 


ſent; but the others cannot be acquired by a poſſeſ- 
ſion of leſs than twenty years. See below, book IV. 
tit. 1. | | 
1 

Uſucapion of incorporeal things previouſly requi- 
ring a ſuppoſed poſſeſſion, that is to ſay, the exerciſe of 
another's right, it thence very naturally follows, that 
there is no uſucapion when one is not in poſſeſſion 
of a thing belonging to another : whence ir reſults, 
that things of mere power, (res mere facultatis), that 


is to ſay, ſuch as we may do, or leave undone, as 


we think proper, cannot be acquired by preſcription : 
for as they depend on every one's will to uſe them or 


not, it.cannot be ſaid that the poſſeſſion of another's 


right (juris alieni) can take place with reſpe& to 
them. 

N. 1. If then Caius do not build his houſe, or do 
not make windows in his wall, during the courſe of 
ten, twenty, or more years, but wants to do fo after- 
wards, Setus his neighbour cannot hinder him to do fo, 
nor object uſucapion, becauſe he does not poſſeſs the 
right of Caius, (jus alienum), who might as he pleaſed 
heighten his own houſe, or leave it in its low condi- 
tion. | 

N. 2. In the ſame way, if for ten, twenty, or more 
years, Caius have cauſed his grain to be ground in a 
mill which is not his own, or ſent to fetch beer from 


an alehouſe which does not belong to himſelf, and 


afterward want to grind elſewhere, or take beer from 
another brewer, the firſt miller, no more than the firſt 
brewer, cannot hinder him to do ſo; becauſe not poſ- 
ſeſſing another's right, (jus alienum), they cannot, un- 
der pretext of uſucapion, affume the right of object- 
ing to it, (jus probibendi), uſucapion having no place in 

ſuch caſes. 
N. 3. In like manner, if Seius do not uſe for ten 
or twenty years the rights Which he has on Caius's 
5 eſtate, 
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eſtate, and do not exerciſe them during all that time; 
for example, the right of ſervitude, juriſdiction, tythes, 
or hunting, Cc. which was granted him on that eſtate, 
and which he has the natural liberty to exerciſe or - 
not, he may afterward ſtill make uſe of his right; and 
Caius, whoſe eſtate is ſubje&ed to the burdens men- 
tioned, cannot hinder him from ſo doing, under pretext 
of uſucapion. The reaſon of which is, that Caius does 
not poſſeſs another's right, (Jus alienum.) os 

N. 4. It would be otherwiſe, if when Seius wants to 
exerciſe ſuch rights, Caius object to it, and hinder 
Seius from uſing his right, and from the liberty which 
he has to exerciſe it when he thinks fit. If Seius ac- 
quieſce in this prohibition for ten or twenty years, in 
that caſe this right ceaſes to be of mere power ; that is 
to ſay, he is not at liberty to exerciſe it when he thinks 
proper; and Caius, who has inhibited Seius from the 
uſe of it, begins to poſſeſs another's right, by which 
he has it in his power to run the preſcription, (in 
conditione uſucapiendi.) Indeed in this caſe the prohibi- 
tion of Caius comes in place of poſſeſſion, and the pa- 
tience of Seius acquieſcing in the prohibition, comes 
in room to the former of a title, and of preſumptive 
honeſty z conſequently all the conditions of uſucapion 


meet in it. | 
It thence reſults, | 
1.) That if Caius intending to heighten his houſe, 
or to break through his wall to make a window in it, 
Seius ſhould object to it, and the former ſhould ac- 


quieſce in the prohibition for ten or twenty years, in 


this caſe Seius would acquire a kind of poſſeſſion by 
the prohibition which he uſed, and a title by the 
filence and indulgence of Caius. | 
2.) That if Caius intending to exerciſe upon Seius's 
grounds his right of ſervitude, of juriſdiction, of uſu- 
ru, of tythes, or of hunting, &c. and being hindered 
from ſo doing by Seius, who prohibits him to exerciſe 
Vol. II. G thoſe 
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thoſe rights, he be ſilent for ten or twenty years; after 


. that time is expired he loſes his right, and Seius ac- 


quires in the way of uſucapion the liberty of his 
grounds, which are thereby diſcharged of thoſe bur- 
dens and fervices. Os To 

3.) That if Caius, after having employed a miller, 
or a brewer, incline to change them, and to grind or 
take beer elſewhere, and it happen that the miller 


and brewer, in prohibiting him to make this change, 


— 


obtain thereby that for ten or twenty years, he cauſe 


his grain to be ground by them, or his beer to be 
bought from them, they acquire, by the way of uſu- 
capion, the right of obliging him to do ſo for the fu- 
ture. 4 

N. ;. Moreover, it is not neceſſary that the prohibi- 
tion be ſeveral times repeated, but it is ſufficient that 
the perſon prohibited do not object to it directly nor 
indirectly. - 1 

N. 6. In fine, when ſeveral perſons concerned in 
that kind of thing; or rights which are of mere power, 
(in rebus mere facultatis), and the prohibition was ſig- 
nified only to one of them, uſucapion does not take 
place with reſpect to the reſt. 


§ 28. 

Uſucapion does not take place when the uſe of a 
thing is common to all men: whence it follows, that 
though Caius for ten, twenty, or more years, ſhould 
not travel a high- road, or ſhould not draw water out 
of a public river, or ſhould not ſend his cattle to 
drink, Sc. he would nevertheleſs be at liberty to do 
ſo after this time 1s elapſed; and that even though 
any one had prohibited him to do fo, and he had ac- 
quieſced for ten or twenty years. The reafon of 


which is, that nobody can aſſume the right of hinder- 
ing and prohibiting the uſe of a thing common by 


the law of nations, and conſequently the nature itſelf 
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of the thing does not allow to ſuppoſe in it the poſſeſ- 
ſion of another's right, (juris alieni.) 


2 2 § 29. | 

The ſame judgment maſt be paſſed concerning 
things which are out of the commerce of mankind, 
ſuch as things ſacred and religious, with regard to 
which neither is there any poſſeſſion of another's 
right. < - | 

$ 30. 

The effect of uſucapion is, 

a) To acquire to the perſon who runs the preſcrip- 
tion the natural or civil property of a corporeal thing 
belonging to another; he may conſequently diſpoſe 
of it at his pleaſure, or alienate it, &c. 

Moreover, he does not acquire only by uſucapion 
the property of a thing, or of a ſubject, but alſo all its 
conſequences and dependencies “; conſequently he ac- 

quires alſo what is added to grounds by alluvion. He 
has alſo, as civil proprietor, right to all the actions 
allowed to real owners, ſuch as claim of right, Fc. 

b) When a right is preſcribed in the way of uſu- 
capion on another's ground, a real right is acquired, 
by virtue of which that right may be exerciſed, and 
claimed againſt any poſſeſſor, by the action called con- 
feſſoria. | 

c) When one has acquired by preſcription the li- 
berty of his own ground; that is to ſay, has obtained 
by uſucapion an extinction of the burdens and duties, 
for example, of a ſervitude, to which it was ſubject; 
he _ get himſelf ſupported in that liberty, by vir- 
tue of the action called negatoria, againſt all fuch as 
were before due by the ground. 

Obſerve, that the effect of uſucapion would ſubſiſt 


[ Suite, the French word here uſed, ſignifies in law mortgage. 
Hence Les meublet n'ont point de ſuite, ** The movyeables are not 
* mortgageable.“] | 


G 2 even 


/ 


\ 
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even though a man ſhould happen to be informed 
after the uſucapion is finiſhed, that he has got 
by preſcription a thing belonging to another, or 
though the proprietor ſnould want to prove his right 
of property by documents newly diſcovered; whence 
it follows conſequently that neither could he obtain 
in thoſe caſes reſtitution to his right. 


N 


Of the preſcription which takes place by a poſſeſſion of 
thirty or forty years. 


(De præſcriptione.) 


31. 
E have treated, in the preceding article, of the 
preſcription properly called uſucapion. But as 
in uſucapion there is required, beſides poſſeſſion, pre- 
ſumptive honeſty, (bona fides), and a juſt title, it fol- 
lows, that, in failure of one or other of theſe condi- 
tions, neither the poſſeſſor of another's ſubject, nor 
the perſon who holds it from him, are ever ſure of 
being able to keep it as belonging to themſelves. 


| 5.32. 

Nevertheleſs the principle of public good, which 
wants to have the poſſeſſion of things and rights at 
laſt once ſecured, finds alſo its application in the caſes 
where a man, for thirty or forty years, does not rede- 
mand a ſubject, (rem), or a right, (jus), or does not 
exerciſe the right which he has on another's eſtate, 
nor raiſe the action to which he is intitled againſt his 
debtor, it is juſt in ſuch caſes to puniſh his negligence 
by the loſs of the ſubject, or of his right. | 

This is the reaſon why no inquiry is made in thoſe 
caſes whether the poſſeſſor of the thing or right acted 


fairly, 
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fairly, (bona fide), nor whether he poſſeſſed in virtue of 
a juſt title, but ſolely whether the proprietor of a ſub- 
ject has let thirty or forty years elapſe without claim- 
ing it, or whether a man who has a right on another's 
ground has not exerciſed it during all that time, or 
whether a creditor has allowed that time to elapſe 
without ſuing his debtor. | 


. $ 33- tin 
The preſcription in queſtion in this article is no- 
thing elſe but a method of acquiring a ſubje& by a 
poſſeſſion of thirty or forty years. 8 A 


834. 

I.) That this preſcription may take place, it is firſt 
requiſite, | N 

a) That one poſſeſs a thing belonging to another. 
b) That one be in poſſeſſion of a right on another's 
eſtate, and exerciſe it. Or, c) That one neglect to 
exerciſe a right which he has on another's eſtate. 
Or, d) That one do not exact what is due to him by 
virtue of a perſonal obligation, (ex obligatione perſo- 
nali. ö 

3 | 

II.) The laws require, in the ſecond place, a time 
of thirty or forty years. "£ 

But there are none but ſuch as are capable of do- 
ing a deed who can acquire a real right by preſerip- 
tion. See above, book II. tit. III. 8. 

Neither does preſcription take place but againſt 
ſuch to whom ſome negligence may be imputed. See 
below, § 38. | 

1 g 

The preſcription of thirty years takes place, 

I.) For all corporeal things. When then a per- 
ſon has poſſeſſed thirty years a thing belonging to 
another, he acquires the property of it by right of 
preſcription, (jure preſcriptionis), One acquires _— 

Y 
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by this preſcription of thirty years things which can- 
not be acquired in the way of uſucapion, becauſe in 
the preſcription of thirty years there is no queſtion 
either about preſumptive honeſty, (bona Ades), or a 
Juſt title, but ſolely to puniſh the proprietor for his 
neg! igence. 

rom the rule however are excepted, 

1.) Things of which the property cannot be ac- 
quired; for example, things common, and thoſe 
which are out of the commerce of mankind, ſuch are 
things ſacred and religious: for neither of them can 
be got by preſcription, neither in the way of uſuca- 
pion, nor by the preſcription of thirty years. 

2.) Things which cannot be preſcribed but in forty 
years; ſee below, $ 41. and following ; or ſuch as 
cannot be ſo but by. a poſſeſſion of time immemorial. 
See the following article. 

The effect of the preſcription of 3 things i is 
to procure to the poſſeſſor the property of the thing, 

with all the rights and actions . on it. 


37. 

II. JA perſon may allo, in the ſecond place, acquire 
by a poſſeſſion of thirty years things incorporeal. 

A man may then, 1.) Acquire on another's eſtate, by 
a poſſeſſion of thirty years, a right of ſervitude, or of 
hunting, a yearly rent, tythes, Sc. conſequently the 
preſcription of thoſe rights is a juſt title, by virtue of 
which the perſon who runs the preſcription acquires a 
real right. 

One may, 2.) Acquire the liberty of his eſtate ſub- 
jected to ſeveral burdens, when the perſon to whom 
thoſe burdens are due does not exerciſe them for a 
courſe of thirty years. 

In fine, one may, by this preſcription, ſet himſelf 
at liberty from any obligation real or perſonal, when the 


perſon to whom he is bound, and who 9 
| as 
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has a right to ſue him, lets forty years elapſe Wer 
an action. 


This is alſo the reaſon that the action of h 
or mortgage, and that which is already once 0, 
( actio ſemel mota), are preſcribed after thirty years. 

Neither can one, after that time is elapſed, uſe his 
right of diſengaging an eſtate, (jus reluendi), nor the 
faculty of redemption, (jus retro emendi), becauſe the 
action pignoratitia is preſcribed in the firſt caſe, ns 
the action empti venditi in the ſecond. 


| 38. | 

It is true, that the rights enumerated above, N. 2. 
and 3. are things of mere power and conveniency, 
(res mere facultatis), of which the exerciſe ſhould ſeem 
to depend on the good pleaſure of the perſon to whom 
they are due. It ſeems indeed that he ought to be 
at liberty, for example, to uſe a right of ſervitude, a 
right to raiſe an action, &c.; nevertheleſs, as it is alſo. 
the public intereſt that private perſons ſhould not en- 
tirely negle& thoſe rights which they have on their 
neighbour's eſtate, it is likewiſe with reaſon that in 
ſuch caſes, the negligence of one who, for ſo many 
years, makes no uſe of his rights, or gives them up 
without proſecuting them, ſhould be puniſhed. 


939. 
From the premiſſes it evidently follows, that pre- 


ſcription does not take place againſt a perſon to whom a 
no negligence can be imputed. 

If then a man for thirty or more years do not think 
proper to heighten his houſe, and after that time is 
elapſed want to do fo, his neighbour could not hinder 
him on pretext of preſcription z becauſe being maſter, 
by virtue of his right of property, (vi dominii), to 
heighten or not to reighten his houſe, not * leaſt 
neglect can be imputed to him. 

n 
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In like manner, though a man have caufed his 
grain to.be ground at the ſame mill for above thirty 
years, the miller could not hinder him to get it ground 
elſewhere. The reaſon of which is, that no negli- 
gence could be imputed to the former, and that he 
uſed the mill of this miller only becauſe it was con- 
venient for him. | 

It would be otherwiſe if Caius intending to heighten 
his houſe, was hindered from ſo doing by his neighbour; 
or if intending to change his miller, he were hindered 
from ſo doing by the miller with whom he was wont to 

rind: if Caius acquieſce for thirty years in this pro- 
| Fibition, his neighbour and the miller acquire by their 
oppoſition another's right, (jus alienum); and Caius 
ought to impute it ſolely to himſelf, that he had ſuf- 
fered ſo many years to paſs without ſupporting his 
right, and without getting the objection taken off; ſo 
_ in ſuch a caſe, he is juſtly puniſhed for his neg- 

ect. | 


$ 40- | 
Neither can the preſcription of thirty or forty years 
be competent againſt thoſe who were not in a condi- 
tion to redemand from the poſſeſſor the ſubject be- 
longing to him, or to exerciſe their rights, or raiſe 

their actions. | 

Whence it follows, that, if a man were hindered 
for a certain time to make good his rights, preſcrip- 
tion cannot take place, till the thirty or forty years 
requiſite in preſcription be entirely elapſed. An ex- 
ample will clear up this matter : If a man ſuffer twenty- 
nine years to paſs without claiming his right of pro- 
perty, or without exerciſing his right of ſervitude, 
or, in fine, without raiſing his action, and he happen- 
ed to die afterward, , preſcription would ceaſe to run 
with reſpect to the pupil whom he ſhould leave after 

him; it would remain ſuſpended, and the thi 
years requiſite for preſcription would only begin to 
run 
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run from the moment that the heir were 9 five 
years complete. 


8 41. 
There are ſome things which cannot be acquired 
but by a poſſeſſion of forty years, namely, 
1.) Such as belong to us, or to our exchequer. 


2.) Such as belong to churches, or other pious 
communities; 55 and 


3.) Such as belong to cities. 


The reaſon of which is, that, in all theſe caſes, . 


the fault is more on the ſide of ſuch as have the ad- 
miniſtration, than on that of ſuch as have the proper- 


ty of theſe effects; and this 1s the reaſon that the laws' 
require a longer ſpace for acquiring them by prevents 


tion. 
42. 
There are even ſome actions which are never pre- 
ſcribed, and which may conſequently be raiſed, even 
after chirty or forty years; namely, the ations, 


a) Againſt ſuch as N and turn Pagans or 


Jews, (contra apoſtatas.) 

b) Againſt ſuch as have wounded divine or human 
majeſty. 

c) Againſt ſuch as have impoſed a child on any 
one. 


d) Againſt aſſaſſins, (ob crimen 72 Nnii.) 
e) Againſt falſe coiners. 


f) Againſt perſons who procure abortion, (b crimen 
abortus) ; and, in fine; 


g Againſt ſuch as, taking advantage of their 
power, and of their authority, or of a third perſon's 


intereſt, extort from any one things which fear alone 


makes him Se. 


43- 
There are alſo ſome * which can be preſcribed 
H 
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or acquired only by a poſſeſſion of time immemorial, 
See art. III. 


S 44. 
On the other ſide, there are ſome things which may 
be preſcribed by a poſſeſſion of leſs than thirty years. 
They ſhall be treated of every one in its place. 


$ 45- 


The exception of preſcription (exceptio preſeriptionis) © 
may be objected after litigation, and even at the time 
of execution, (in ipſa executione), if it can be proved 
immediately, and the party, as well as the advocate, 
ſwear that they knew nothing of it before, See the 
Frederician Code, part III. tit. X. § 7. and 30. 

When the party neglects to make this objection, 555 
judge can never ſupply it of himſelf, becauſe it is an 
exception founded on a fact, (que fafti eſt.) 


. 
Of the preſcription which takes place by a poſſeſſion of time 


immemorial. 
De poſſeſſione immemoriali.) | 


| 46. EY 
"Here are ſome things of ſuch value, that they can 
only be acquired by a poſſeſſion of time imme- 
morial; that is to ſay, a poſſeſſion whoſe beginning is 
not known, (cujus in contrarium non extat memoria.) 


847. 


A certain number of years cannot be determined 


for this preſcription, becauſe it happens frequently, 


eſpecially in time of peſtilence or war, that, in a little 


time, the beginning of a poſſeſſion may be forgotten, 


and how the poſſeſſor attained it. 
9 48. 


. 


s / 
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7 | 

It is indeed ſufficient that it be not known when 
the poſſeſſor entered into poſſeſſion, and how he at- 
tained it. This preſcription would not then be inter- 
rupted or hindered, though it were evident, or could 
be proved that the thing formerly belonged to ano- 
ther, by right of property, or was formerly crown- 
lands deſtined for the ſupport of the prince's table 
(tafelguth), or ſubje&* to contribution; or, in fine, 
that, in diſtant times, the pretended rights of hunt- 
ing, juriſdiction, tolls or cuſtoms, Sc. were not an- 
nexed to the lands, | 


| 8 49, 
Thence it follows, that men may acquire in ge- 
neral, by an immemorial poſſeſſion, all ſubjects, 
concerning which it is not evident, when and how 
they came to poſſeſs them. 
| 8 50. | 
Wherefore alſo all ſubjects and rights, which may 


be preſcribed in the way of uſucapion, or by a pre- 


{cription of thirty or forty years, may alſo be acqui- 
red by a poſſeſſion of time immemorial. 


S9 
Poſſeſſion of time immemorial is requiſite in parti- 


cular, when any of the royal rights are to be pre- 
ſcribed. For as thoſe rights cannot be poſſeſſed by 
any private perſon, without a grant from the ſove- 
reign, it is not preſumed that ſuch grant was given, 
unleſs thoſe rights have been exerciſed from time im- 
memorial. 5 # 
This method of acquiring ſhall, for the future, on- 
ly begin by reckoning from the year 1740, and from 
the day of our acceſſion to the throne ; for we have 
dechred in our Frederician Code, with regard to the 
paſt, that all ſuch as were then in poſſeſſion of royal 
2 | 1 
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rights, without having attained them ſecretly, or pre- 


cariouſly, or forcibly, (on vi, non clam, non precario), 
ought to be ſupported in them. 


52. 

Nevertheleſs this preſcription takes place only with 
reſpect to royal rigkts of leſs importance, which are 
called minor, (in regalibus minoribus); for example, 
the rights of hunting, of toll or cuſtom, of the coaſts, 
of juriſdiction, alſo the right of brewing, and others 
which ſhall be acquired by an exerciſe of time imme- 
morial. 


In like manner is acquired an eſtate, making part 
of the crown- lands, deſtined for the ſupport of the 
prince's table, when it is poſſeſſed from time imme- 
morial, and it is not known at what time it came to 
the poſſeſſor, or to thoſe from whom he derives right: 
it is preſumed, in this caſe, that it was alienated with 
conſent of the ſtates, or of ſuch as were intereſted 


in it, by virtue of an exchange, or of ſome other juſt 
title. 

It is for the ſame reaſon, that by an immemorial 
poſſeſſion may be acquired an exemption from contri- 
butions, when the eſtate or lands are not entered in 
the regiſter or roll of contributions; for there is a le- 
gal preſumption that that was done for good reaſons; 
for example, becauſe the eſtate was a fief, or becauſe 
it belonged to a church, or becauſe the poſſeſſor had 
merited an exemption by ſervices which he had per- 


formed, or becauſe the ſtates gave their conſent to 
it, Sc. ; | 


| 63. | 

The more conſiderable royal rights, which are call- 
ed greater, (regalia majora), and which are annexed 
to the ſovereignty, are no more ſubject to preſcrip- 
tion than the ſovereignty itſelf, ſuppoſing even one 
had poſſeſſed them from time immemorial. 


No 
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No private perſon then can acquire by preſcription, 

a) The right which the ſovereign has over all the 
lands in his dominions, (Jus territorii.) 

b) Nor be freed by preſcription from the fidelity 
due to him, nor acquire by that means, 

c) The right of arms (jus armorum), or, 

d) The right of making laws, or, 

e) The right of making collections, or of raiſing 
taxes, and of raiſing duties and cuſtoms ; or, 


) That of making treaties of alliance, even though 


he had exerciſed thoſe rights from time immemorial. 


54- 
In the preſcription which takes place by poſſeſſion 


immemorial, there is no queſtion about preſumptive 
honeſty, nor a juſt title. For it is ſuppoſed that it is 
abſolutely unknown at what time, and in what man- 
ner, the poſſeſſor got his poſſeſſion. 


S 55. 
A perſon who alleges an immemorial poſſeſſion 


mult prove it, and the proof mult be by credible wit- 
neſſes. 

The depoſition of the witneſſes muſt turn upon the 
following articles, and they muſt declare, 

I.) That the preſent polleſſor has poſſeſſed the ſub- 
ject, or right in queſtion, during all the time that 
they can remember; 2.) That they never heard the 
contrary ſaid by their anceſtors.; and, 3.) That they 
do not know how the ſubject or right came to the 
preſent. poſſeſſor or his anceſtors. 

The poſſeſſor is alſo at liberty to prove his poſſeſ- 


ſion by documents. On the other ſide, it is with 


much juſtice, that a proof to the contrary is reſerved 


to the exchequer, by allowing the fiſcal to prove that 


the poſſeſſor, or his anceſtors, unjuſtly acquired the 
poſſeſſion, and that conſequently it is evident the be- 
ginning of it was vitious, (memoria initii vitioſa.) 

2+ © + ma 
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1 


Of the civil property which creditors have in the effects 
which their debtor has alienated to defraud them. 


(De aftione Pauliana.) 


S.1, 
Hen a debtor, in connivance with a third par- 
ty, or with one of his creditors. to defraud 
the reſt, diminiſhes his effects purpoſely, either by 
ſelling them or pawning them to that third party, or 
by ſettling a portion or dowery, or by being guilty of 
any neglect, which may occaſion a diminution of his 
means, the creditors, by the law of nature, have no 
action againſt the perſon to whom the , debtor has 
fold any thing to their 2 and cannot conſe- 
quently redemand it. They have only a perſonal 
action on account of the fraud (aclionem perſonalem ex 
Aolo) againſt the fraudulent debtor who gained by 
ſuch undue practice. | 
But ſince the laws have declared ſuch fraudulent 
alienation null, and conſequently the things alienated 
by the fraudulent debtor remain a part of his ſtock, 
the laws have. alſo attributed to the creditors, who 
came in place of this debtor, a fictitious property, 
(Mum dominium ), and have allowed them a real action. 
By virtue of this action, the creditors may rede- 
mand the ſubject alienated by the fraudulent debtor, 
from any poſſeſſor who has a concern in the fraud. 
This action is called a Paulian action. 


C 2. 


L That a Paulian action may take place, it is requi- 
ſite, | 


1.) That 


\ 
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1.) That the debtor alienate his effects, or that he 
do, or negle& ſomething, and that, by ſuch ſteps, 
his effects be waſted. - 25 

2.) That he do ſo maliciouſly, (doloſe); that is to 
ſay, with a deſign to defraud his creditors. , 

3.) That the perſon who wants to redemand the 
effects alienated, to defraud the creditors, be really 
himſelf a creditor at the time of the alienation. 

4.) That, by this fraudulent alienation, the credi- 
tors be really and effectually loſers and fufferers. 

5.) That the perſon who, by the debtor's deed, 
has acquired any thing from him, have known that 
the debtor's intention was to cheat his creditors, and 
have conſequently been a partaker ir the fraud, and 
a gainer by it. 8 N ö 

6.) That the creditors have no other way, nor no 
other action, to get what is due to them. 


8 8 3. = 
It is requiſite, in the firſt place, that the debtor. 
alienate his effects, or that he do or neglect ſomething; 
and that, by ſo doing, he ſuffer a diminution in his 
fortune. In the following ſection will be ſeen when 
and how that happens. ; 


7 


94. | 

It is requiſite, in the ſecond place, that the debtor 
act maliciouſly, (doloſe) ; that is to ſay, with an inten- 
tion to cheat his creditors, and deprive them of their 
right. F + ey 

Though fraud be not uſually preſumed, and con- 
ſequently ought to be proved, it may nevertheleſs be 
inferred from ſeveral circumſtances; for example, 

a) When a debtor, at a time when he is not ſol- 
vent, alienates a part of his effects at a very ſmalt 
price, and below their value, were it even in favour 
of a relation. | 
b) When having borrowed upon a hypothec, pawn, 
x or 


4 * 
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or mortgage, he ſquanders the money inſtead of pay- 
ing his debts, and reimburſing his creditors. 

c) When he gives his daughter a portion above her 
ſtation, and his own fortune. 

d) When he neglects to raiſe the actions which he 
has againſt others. 

e) When he reſtores a pledge given him for his ſe- 
curity; or, 

f) When he deſiſts from a hyporhec or mortgage 
made in his favour, 

g) When he pays one creditor in preference to the 
reſt. 

h) When he becomes ſurety for others. 

i) When he lends money to people whom he knows 
to be inſolvent. 

k) When he renounces a ſucceſſion, or a legacy, 
which have fallen to him, were it even in favour of 
his own children. 

I) When he voluntarily ſuffers a right to preſcribe 
which is due to him. 

m) When he ſuffers himſelf to be cane for 
want of appearance. | 

n) When he changes an allodial eſtate into a fief ; 
and, in general, when he acts deliberately, 1 ina manner 
which ſhows that he has an intention not only not to 
increaſe his fortune, and not to exact what lawfully be- 
longs to him, but even to render his condition worſe. 

In all the caſes juſt mentioned, and in other like” 
caſes, it is preſumed that there was fraud on the 
debtor's ſide. The effect of this preſumption is, that 
the fraudulent debtor may be puniſhed for his fraud, 
even though the perſon who has acquired a thin 
from him had acted fairly, (bona fide), and conſequent- 
ly the agreement ſhould ſubſiſt. He may even be de- 
tained in priſon by his creditors till he has ſatisfied 
them; and he would not be ſet at liberty, even though 

' he 
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he ſhould want to make a ceſſion of his effects to 
them. | 


It is requiſite, in the third place, that a perſon who 
pretends to raiſe the Paulian action, to get revoked 
what was alienated to defraud creditors, be really a 
creditor at the time that the alienation was made, 
or that he have ſucceeded to the right of a Foam: 
who 1s really a creditor. 

If then the-debtor found means to ſatisfy the cre- 
dicors, whom he had deceived at the time of the ali- 
enation, and afterward contracted new debts, the new 
creditors could have no claim to the things alienated 
before. 

We reckon alſo as creditors, 

1.) A perfon who is nominated truſtee in a compe- 
tition, becauſe he ought to take care and preſerve che 
rights of the creditors. 

2.) Legataries and feoffees in truſt, when the heir 
commits any fraud, with reſpect to a legacy or feof- 
ment in truft, left to them by the defunct. 

3.) The heirs and particular ſucceſſors of a credi- 
tor, who has been deceived by a debtor. 

4.) A perſon who has lent money to the debtor, to 
ſatisfy former creditors, to whoſe prejudice the debtor 
has alienated his effects. For this new creditor, en- 
tering upon the right of thoſe who were paid with 
his money, may conſequently redemand the things 
alienated. 

5.) A ſpouſe, to whoſe prejudice the other joint 
ſpouſe has diminiſhed the ſtaturory portion, (portionem 
ſtatutariam.) See part I. book II. title IV. art. VI. 
$ 154. at the end, and 155. 

6.) But a father may make alienations to the pre- 
judice of his childrens legitim, (in fraudem legitime), 
becauſe they are not creditors of their father, and that, 
during his life, they have no right to his effects; as 

Vol. II. 1 children 
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children can claim no legitim but in the effects which 
their father leaves at his death. 


86. 

It; is requiſite, in the fourth place, that the credi- 
tors be effectualy cheated and wronged by their frau- 
dulent debtor. A ſimple intention then to defraud 
creditors in a debtor, and the perſon who, partaking 
in his fraud, is in poſſeſſion of the thing alienated, is 
not a ſufficient title for raifing a Paulian action againſt 
that poſſeſſor, unleſs by the event the creditors be effec- 
tually defrauded and be loſers. 

This action conſequently does not take place when 
it is notorious that the debtor is ſolvent; and, in this 
caſe, the poſſeſſor of the thing alienated may demand 
that the debtor's effects be previouſly diſcuſſed. But 


this diſcuſſion of the debtor's effects does not take 


place, 

a) When it appears, from the inventory of the 
debtor's effects, that the creditors cannot get their 
payment immediately and without entering into law- 


ſuits: for in that caſe no regard is paid to the demand 


of diſcuſſing of the debtor's effects, and the perſon 
who has unfairly acquired the thing alienated to de- 
fraud the creditors, is bound to reſtore it immediate- 
ly, and may be conſtrained to do ſo by an execution. 
Or, | 

b) When the fraudulent debtor was obliged to give 
a thing of a certain ſpecies, (/peciem), in which caſe 
the poſſeſſor participant in the fraud is obliged to de- 
hver it immediately, and the creditors, are not obliged 


to wait till an inventory of the debtor's effects be 
made, or till thoſe effects be ſold. 


In fine, it is chiefly requiſite, that the perſon who 
has acquired a thing from a fraudulent creditor, ha- 


ving 


PART II. Book III. Titre VI. 67 


ving knowledge of the fraud, profit by it, and con- 
fequently make himſelf an accomplice in the deceit. 

To obtain then a right to ſue a Paulian action, it 
is not ſufficient that the debtor be guilty of a fraud, 
but alſo that the perſon who has acquired the thing 
from the debtor muſt have a ſhare in the fraud. 

N. 1. But as it is not preſumed that a perſon who 
has acquired a thing from a fraudulent debtor ſhould 
have a ſhare in the fraud, it muſt lie on the creditors 
who redemand the thing to prove it. 

N. 2. This proof however may alſo be made by 
preſumptions taken from circumſtances. For ex- 
ample, | = th ; 
a) The fraud is reckoned as proved when one of 
the creditors, or a third party, buys from a debtor 
known to be indebted and proſecuted by his credi- 
tors, a thing below the half of its value. In this caſe 
the Paulian action takes place, and the buyer is obli- 
ged to reſtore the thing to the defrauded creditors, 
and cannot demand the price of the purchaſe though 
the thing itſelf were ſold to a relation. 

But if one of the creditors, or a third party, buy- 
ing a thing in fact below the half of the value, never- 
theleſs pay for it a third leſs than its worth, a diſtinc- 
tion muſt be made in this caſe, whether the buyer 
knew that the debtor was indebted or not. 

If he knew the bad condition of the ſeller's affairs, 
the defrauded creditors may take back the thing, on 
reimburſing him the price of the purchaſe, with in- 
tereſt and expenſes for meliorations; or elſe they may 
oblige him, after having valued and auctioned the 
thing, to pay the ſurplus of its real value. - Bur, 

If he were ignorant of the ſeller's bad ſituation, 
and conſequently bought fairly the thing for a price 
leſs than the third of the real value, it depends on 
him either to make up what is wanting of the real 
value, or to reſtore the thing itſelf, | 


12 b) Fraud 
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b) Fraud is alſo reckoned proved with reſpect to a 
creditor who cauſed his obligation or bond to be ante- 
dated: for that cannot be done but with a view to 
defraud creditors anterior to him, of their right of 
preference. $ 
0) But a creditor cannot be proved fraudulent who, 
knowing that his debtor is not ſolvent, ſolicits and 
timcoully gets his payment, even though other credi- 
tors had applied before or at the ſame time to the 
debtor, to be likewiſe paid of what was due to them, 
Neither is there any fraud in a creditor by hond, who 
ſeeing that his debtor is becoming inſolvent, takes for 
his ſecurity a right of hypothec or mortgage; nor in 
a creditor by hypothec or mortgage, who for the ſame 
reaſon cauſes his hypothec or mortgage to be inſert- 
ed in the regiſter of mortgages: for the demand 
which a man makes for what is due to him cannot be 
reckoned as a fraud, nor the care that he takes for 
the preſervation of his rights. 

It would however be otherwiſe, if the creditor who 
gets his payment, or one of the other creditors, had 
got, before payment, acceſs to poſſeſſion (immiſſionem) 
of the debtor's effects, or of a part of them. In this 
caſe the Paulian action would take place, becauſe the 
acceſs to poſſeſſion (immiſſio) got by one of the cre- 
ditors, ought to be for the advantage of all the other 
creditors; and that one who wants to profit of it alone, 
and to deprive the other creditors of the right which 
is common to them with himſelf, acts unfairly, and 
is guilty of a real fraud. 

If then after the entry into poſſeſſion the debtor pay 
one of his two creditors on bond, to the prejudice of 
the other, this payment will give no right of prefe- 
rence to the perſon to whom it was made, and they 
will receive each proportionally to what is due to 
them, (in tributum). 

And if after entry into poſſeſſion a payment had 

been 
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been made to a creditor on hypothec or mortgage, to 
the prejudice of a creditor anterior to him, and as 
much privileged as he, or if one who, on account of 
the privilege of his debt, ought to be preferred to 
him, the firſt creditor who has got his payment would 
be obliged to reſtore the whole to the other. 

N. 3. Nor would there be any fraud in a creditor, 
who purſuing his debtor who has fled, overtakes him, 
and gets his payment willingly, or by force, even 
though this creditor ſhould certainly know that the 
others will loſe all that is due to them. The reaſon 
of which is, that the other creditors would likewiſe 
have got nothing of the money which the debtor had 
carried off, even though the perſon who purſued him 
had not overtaken and ſtopped him; whence it fol- 
lows, that this laſt having purſued the debtor at his 
own charge and riſk, ought alſo to enjoy the advan- 
tages ariſing to him from it. It would be another 
thing, if one of the creditors had already got entry 
into poſſeſſion of the debtor's effects, which ought to 
be communicated to all the other creditors, as has 
been obſerved in the preceding number: but, on the 
other ſide, the reſt of the creditors muſt indemnify 
of all his charges the creditor who purſued the fugi- 
tive debtor. | 

N. 4. In fine, it muſt be obſerved, thar it is often 
very difficult to prove fraud, and for that reaſon the 
creditor ſhould be at liberty to put an oath to the 
perſon who poſſeſſes a thing on this fact, namely, whe- 
ther at the time. that he acquired the thing from the 
debtor he did not know that he was inſolvent ? and 
whether, conſequently, he did not know that the 
debtor's intention 1n putting. the thing into his hands 


was to deprive the creditors of their right, and to de- 
fraud them? 


* 


| $8. ; 
There are ſome caſes in which the Paulian action 


takes 
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takes place, though the perſon who has acquired a 
thing — a fraudulent debtor did ſo fairly and ho- 
neſtly; for example, | | | 

1.) Every thing which comes to a third perſon gra- 
tuitouſly, (ex titulo lucrativo) ; that is to ſay, eve 
thing that he gets by the pure liberality of the debtor, 
(among which are alſo reckoned legacies), may be re- 
demanded from him by virtue of the Paulian action: 
for in this caſe equity demands that the creditors be 
preferred, who, by the debtor's fraud, are put to loſs, 
to the perſon who would make a gain by this fraud, 
to the prejudice of his creditors, even though he had 
acted fairly. | : 

This laſt, moreover, who has acquired a thing gra- 
tuitouſly, cannot be obliged to reſtore it, but in ſo far 
as he poſſeſſes it, or has been enriched by it. 

2.) When a fraudulent debtor alienates a thing to 
defraud the exchequer, a city, or a pious community, 
or diminiſhes in any- other manner his effects to their 
prejudice, -and renounces, for example, a ſucceſſion, 
or a legacy, they may, by virtue of the Paulian action, 
redemand the thing itſelf from the bona fide poſſeſſor. 

3.) As to a pupil, in whoſe favour a fraudulent 
debtor has alienated any thing, he cannot be bound, 
even when his guardian knew of the fraud, but in fo 
far as he made any gain by that fraud, 


There is alſo a caſe in which the Paulian action does 
not take place, though the buyer knew that the debtor 
alienated a ſubject to defraud his creditors, 

It is when the ſubject was advertiſed, and publicly 
auctioned ; for thereby the ſale is notified to the cre- 
ditors, and fold with their knowledge: whence it fol- 
lows, that they ought to blame themſelves for not 
proteſting againſt the ſale, or for not attaching the 
Price. 


§ 10, 
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§ 10. | 

By what goes before we ſee in what manner the 
queſtion ought to be decided, whether the Paulian 
action takes place when a fraudulent debtor ſettles in 


favour of his daughter a portion much larger .than 
his own fortune allows. | 


For it is inconteſtable, 1 | 

a) That if the ſon-in-law be a partaker in the fraud 
and unjuſt intention of his father-in-law, and the 
daughter have no knowledge of it, the action takes 
place only againſt the ſon-in-law. 

b) But if the daughter alone knew of the fraud, 
and became an accomplice in it, without the partici- 
pation of her huſband, ſhe alone could be ſued, and 
obliged to reſtore the value of the portion to the cre- 
ditors. If ſhe have no fortune, the creditors might 
oblige her huſband to give ſurety for reſtoring to 
them the portion after the diſſolution of the mar- 
rage. *[/--- | 
9 If the huſband and the wife have equally par- 
ticipated in the fraud, the Paulian action may be raiſed 
for the whole againſt both. | 

d) But if both acting fairly be ignorant of the fraud, 
the action does not take place againſt the huſband, be- 
cauſe he got the portion for an onerous cauſe, (titulo 
oneroſo); and it has no other effect againſt the wife 
but to oblige her to reſtore the portion which ſhe 
got from her father gratuitouſly, when it returns to 
her after the diſſolution of the marriage; for that rea- 


| 3 alſo ſhe is obliged to give them ſecurity on that 
ead. 


§1I. | 
It is requiſite, in the ſixth place, that the creditors 
have no other way of getting what is due'to them. 
Wherefore a creditor who has a right of hypothec 
or mortgage on his debtor's fortune cannot raiſe a- 
gainſt him a Paulian action: for he may ſue every 


poſſeſſor, 
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poſſeſſor, and get his payment by an action of hypo- 
thec or mort 

In like manner, when a debtor leaves a legacy to a 
third perſon to defraud ereditors, neither does the 
Paulian action take place, becauſe legacies are not 
valid, and cannot be diſcharged till after the debrs 
are previouſly paid, ſo that creditors have nothing to 
dread from fuch a ſettlement which 1 hurt 
them. 

© 12. 

The laws allow alſo the Paukan action eo the heirs 
of creditors who are wronged by the fraudulent alie- 
nation of a debtor. Burt it is not allowed to the heirs 
of a fraudulent debtor who has done any thing to 
their prejudice. The reaſon of which is, that they 


are anſwerable for the "= of the 4 to whom 
they ſucceed. 


S 13. 
The Paulian action takes place againſt all poſſeſ- 
fors, creditors or others, who, knowing the debtor's 
fraud, have been partakers in it, and received any 


thing by 1t. 


814. 
The heirs of the fraudulent debtor, as well as the 
heirs of the partaker in the fraud, may be ſued ac- 


. cording as they act fairly or unfairly, by obſerving 
What is ie on this head in the title of claim of 


right. 10 
15. 

It has already been obſerved, that if the creditors 

get nothing from the poſſeſſor, hey may ſue the frau- 


dulent debtor himſelf, and put him in priſon till they 
be ſatisfied. See F 4. above. 


C 16, 
The effect of the Paulian action is to render null 
by law all that — been tranſacted and done — 
ra 
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fraud creditors, and conſequently to reſtore things to 
their former condition. 

Wherefore the fraudulent poſſeſſor is obliged to re- 
ſtore to the creditors all that he has acquired from the 
debtor, with the intereſt and the fruits, both ſuch as 
he has received, and ſuch as he might have received 
after the time of the alienation, and alſo to be account- 
able to them for their damages and charges. 

This poſſeſſor cannot even redemand the price which 
he has paid, unleſs the money be ſtill in ſpecie in the 
debtor's hand. 

The fraudulent debtor is alſo obliged to yield to 
his creditors the actions which he has renounced, the 
rights which he has neglected to proſecute, and the 
ſucceflions which he has rejected, c. 

In general, the fraudulent poſſeſſor is alſo bound 
for every thing chargeable on other unfair (mala fide) 
poſſeſſors. 

ie. | 

The Paulian action is to- be raiſed within the ſpace 
of a year: but this year does not begin to run till 
after the time that the creditor was informed that the 
alienation was made maliciouſly, and to defraud cre- 
ditors; that is to ſay, after the debtor's effects were 
ſold, or the inſufficiency of his effects appeared by 
the inventory made of them, 

After the expiration of the year, the Paulian action 
has no longer place, unleſs the poſſeſſor was enriched 
by a deed of the debtor ; if then the poſſeſſor had 
bought the ſubject below its price, he would be ob 
liged to pay the real value of it. 

§ 18. | EX 

Neither would the Paulian action take place, if the 

creditor had become heir of the debtor, or of the 


fraudulent poſſeſſor, or if either had ſucceeded to the 
creditor. 


Vor. II. 6 K 111 
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rr & Ib 


Of the method of acquiring civil property by a perſon who, 
not being proprietor of the thing, comes to loſe the poſ- 
/zffion of it, when he was in a way, and had a right to 
acquire it by preſcription in the way of uſucapion. 


% 


(De Publiciana in rem attione,) 


: BY | 
in HE laws have granted the civil property in the 
following caſe, namely, when a man who is in 
a courſe, and * a right to get by preſcription a 
thing belonging to another in the way of uſucapion, 
(in conditione uſucapiendi); that is to ſay, poſſeſſes it 
fairly and on a juſt title, (bona fide et juſto titulo), after 
having poſſeſſed it for a long time, comes afterward to 
loſe 1t; and when conſequently this interruption of 
poſſeflion hinders him from finiſhing the uſucapion. 


$ 2. | 

According to the fundamental rules of law, a man 
who has acquired a thing belonging to another, though 
fairly, and by a juſt title, has however na real action 
againſt the poſſeſſor: for as he cannot prove his right 
of property in the thing, he might be caſt in his de- 
mand; becauſe the actual poſſeſſor might object to 
him that he is not the proprietor, (exceptio tu non es 
dominus.) | 

Nevertheleſs, as it would not be equitable that a 
perſon who is in a courſe, and has a right to get by 
preſcription a thing in the way of uſucapion, (in con- 
ditione uſucapiendi), ſhould be rendered incapable of 
finiſhing the uſucapion by the injuſtice of a third par- 
ty who detains it, the laws have ſuppoſed that the firſt 


Was 
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was effectually proprietor of the ſubject, and have al- 
lowed him, in conſequence of this ſuppoſition, a real 
action, by which he may claim or demand the thin 
from the actual poſſeſſor. This action is called ac 
Publiciana in rem, a name which it has taken from its 
author. But the laws have granted this action only 

ainſt a poſſeſſor infirmiori titulo, that is to ſay, who 
has ſtill a leſs title than that of the perſon who claims 
or demands it. | TOE, 


| 3. 1 
The Publician action is then a real action, by which 
a perſon who poſſeſſes fairly and on a juſt title a thing 
not belonging to himſelf, may, when he comes to 
loſe poſſeſſion of it, redemand it from any poſſeſſor 
who has not a title equal to his own, or better than 
his. . , 


n 8 4. 1 | 
The foundation (cauſa) of this action is taken from 
the ſuppoſed property ; as the laws declare the perſon 
who has not really the property of a ſubject proprie- 
tor of it, that he may redemand or claim it; 


PAIRS.» 
It is then requiſite, 

I. In the firſt place, that a perſon who wants to raiſe 
this action be not the real proprietor of the ſubject; 
whence it follows, that a Publician action ought. not 
to be granted to-the true proprietor, becauſe he rede- 
mands the ſubject loft by a direct claim of right: ne- 
vertheleſs, if he think proper, on account of the diffi- 
culty which often happens in proving one's right of 
| Property, not to allege it, he may be allowed to ſa- 
tisfy himſelf with raiſing, in quality of a fair poſſeſ- 
ſor, the Publician action againſt ſuch as poſſeſs the 
ſubject on a weaker title than his own, or even to 
Join the two actions. | 


K 2 That 
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That a perſon may have power to raiſe a Publician 
action, it is requiſite, : 

II. In the ſecond place, to be in a courſe, and have 
a right to get by preſcription in the way of uſucapion, 
(in conditione uſucapiendi), that is to ſay, to poſſeſs the 
thing belonging to another fairly, and by a juſt title. 
In fine, bY 

III. It is requiſite that the poſſeſſor enjoy the thing 
by virtue of a title leſs than that of the perſon who 
raiſes the Publician action; whence it follows, 

a) That this action can never be raifed againſt the 
real proprietor, becauſe he has alfo a better title, (po- 
tiorem titulum.) | 

b) That a man who has poſſeſſed a ſubject on the title 
of heir, (titulo pro berede), and has loſt poſſeſſion of 
it, cannot raiſe this action againſt one who has acqui- 
red it by purchaſe, or by any other real title; for it 
may happen that a man may poſſeſs as heir things de- 
poſited in the hands of his predeceſſors, or which were 
tent to him, &c. (res depoſitas, commodatas, Fc.) 


86. 

Not only ſuch as have acquired a ſubject by virtue 
of a title transferring property, (ex cauſa dominii tranſ- 
lativa), may raiſe the Publician action, but alſo all 
fach as have beſides any other real right; for ex- 
ample, a right of ſervitude, of pledge or pawn, Sc. 
provided always that they raiſe it only againſt ſuch as 
have a weaker title than their own: whence it fol- 
lows, that a perſon who has poſſeſſed a ſubject only 
in virtue of a right of ſervitude, cannot raiſe this ac- 
tion againſt one who poſſeſſes it in virtue of a right 
of advantageous property; but an uſufructuary has a 
good right to raiſe this action againſt a perſon who 
poſſeſſes it only as a depoſit, (ex titulo depofiti.) 

Obſerve alſo, that this action does not take place 


when a perſon who wants to redemand a ſubject, and 


12 — the 


% 
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the actual poſſeſſor have both a right of civil property, 
(dominium civile), or any other title of equal validity. 


Heirs who are in a courſe, and have a right to get 
by preſcription a ſubject in the way of uſucapion, (in 
conditione uſucapiendi), may likewiſe raiſe a Publician 
action againſt the poſſeſſor and his heirs. 


F8. 
By this action may be redemanded or claimed all 
the ſubjects and rights which can be got by preſcrip- 
tion in the way of uſucapion, and which the poſſeſſor 
has not yet acquired by preſcription. 


54 8 9. 

The effect of this on is to hinder uſucapion 

from being interrupted. we | 
| § 10. | I” 

All that has been determined relating to fruits, 

meliorations, waſte, expenſes, and caſualties or acci- 

dents, in N claim of right, book II. tit. IV. 
art. I. ought to be applied to the Publician action. 


$ . 

This action comes to an end, 

1.) By what is called confuſion, (per confuſionem), 
when a perſon who is in a courſe, and has a right to 
get by preſcription a ſubject in the way of uſucapion, 
(in conditione uſucapiendi), becomes heir of the perſon 
who is its real proprietor, or of the new poſſeſſor, and 
when either of theſe laſt ſucceed to the firſt. 

2.) This action is alſo extinguifhed, when the per- 
fon who is in a courſe, and has right to get by pre- 
| ſcription in the way of uſucapion, (in conditione uſuca- 
pDiendi), is obliged immediately to reſtore the ſubject 
for another cauſe, (ex alia cauſa); for example, if it 
were a beaſt which a man wanted to redemand by a 
Publician action, and he were obliged to deliver it 5 

| _ 
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the poſſeſſor by virtue of an action of deodand, (ex 
cauſa noxali.) | | | 

3.) The Publician action alſo ceaſes to take place, 
when a man who 1s in a courſe, and has a right to get 
by preſcription in the way of uſucapion, (in conditione 
3 ), may be caſt in his demand, and his right 
eluded or deſtroyed by a peremptory and perpetual 
exception, (exceptione perpetua); for example, two 
partners ſell to Seius a thing which does not belon 
to them, and one of them * * it to him while the 
other partner objects to it, though he conſented to 
the ſale, and conſequently ceaſes thereby to have a 
right to get it by preſcription, (in conditione uſucapiendi.) 

In this caſe this laſt could not raiſe a Publician ac- 
tion againſt the buyer, becauſe his demand might be 
eluded by an exception of fraud, which the poſſeſſor 
might object to him, ſince in reality he would ſue a- 

ainſt his own proper deed. | | 

The Publician action alſo comes to an end, when 
the perſon who intents it has his right of property 
only in conſequence of a perjury, and the poſſeſſor 
can prove it immediately, in which caſe he may al- 
lege this fact on giving in his defences, Cc. 


IT © BE WI. 


Containing ſome other methods of acquiring civil property, 
(dominium civile), and the places in which they are 
treated. wy | 


= are ſtill ſeveral other rights of civil pro- 
perty, beſides thoſe which have been explained 
in the titles immediately preceding. There are ſome 
which have not yet been treated of, and others which 
have been already handled : among theſe rights is, for 


example, 


I.) Civil 
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I.) Civil property, which takes place when the pro- 
prietor gives to one an eſtate as a fief| This ſhall be 
treated of in the feudal law. 

II.) The civil property which a huſband acquires, 
when his wife gives him an immoveable ſubject as a 
portion. See = I, book II. tit. IV. art. I. 8 6 

III.) The civil property which a teſtamentary beir 
or legatary acquires. See below, the title of wills and 
that of legacies. In fine, 

IV.) All the rights of civil property, which have 
been treated of above, book II. tit, IV. art. I. $ 29. 


p G ww 


1 1 1 1 EL 
Subject of the fourth book. 


8 1. 
F T E R having treated in the preceding book 
A of the firſt real right, namely, of property. 
and of the methods of acquiring it, we are 
now, in this fourth book, to treat of the ſecond real 
right, or of the right of ſervitude, whoſe nature in 
general ſhall be explained in the ſecond title. 


| d 2. f 
In title III. we ſhall treat of the firſt perſonal ſer- 
vitude, (de ſervitute perſonali), namely, of uſufruct, 
(de uſufructu), and, in particular, of the real uſufruct, 
(de vero uſufructu), Which takes place when one has a 
right to enjoy another's eſtate, but without ſuffering 
the ſubſtance of it to periſh by the uſe, (ſalva fub- 
ſtantia rei.) 
S 3. 
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| . 
In title IV. we ſhall treat of the ſuppoſed uſufruct, 
(de quaſi uſufrudu), which takes place when the uſy- 
fruet 1 is given of things which periſh in the uſe. 


4. 

But as an uſufructuary is bound to give ſurety, it 
ſhall be mentioned, in title V. in what manner the 
ſecurity is to be made, and what ſurety the uſufructu- 
ary is to give. 


95. 

In title VI. ſhall be ſhown the day on which the 
uſufructuary makes an acquiſition of a real right, and 
begins to enjoy his right. 

S 6. 

In title VII. we ſhall explain the actions which ariſc 

from the uſufruct. 


S 7. 
In title VIII. we ſhall treat of the ſecond perſonal 
ſervitude, namely uſe, (de uſu.) 


88. 
In title IX. we ſhall treat of the third perſonal 
ſervitude, namely, of inhabitation, (de babitationis ſer- 
oitute.) 


In title X. we ſhall treat of ſervitudes on heritages 
or eſtates in general, (de ſervitutibus predialibu3 in ge- 
nere), and, in particular, in art. I. of ſervitudes on 
town-heritages, and in art. II. of ſervitudes on coun- 
try-heritages. 

§ 10. 

In title XI. we ſhall explain the actions allowed, 
both to a perſon who pretends to have a right of ſer- 
vitude, and claims it, and to one who denies that 
right to be due. 


§ 11, 


Panel. Boor W. Pier n  & 


$ 11, 
In title XII. ſhall be enumerated the methods by 
which the rights of ſervitudes are extinguiſhed. 


Tr EEE 
Of Me ſecond real right, or E. ſervitude in general. 


(De ſervitute in genere.) 


| & 1. 
A Secondreal' right is that of ſervitude. 
1 83. 

Servitude is the real right which any man has in the 
ſubject, or eſtate, belonging to another, by virtue 
of which the proprietor of the ſubject or eſtate is 
obliged to ſuffer, or not to do, certain things, and 


that to the advantage of the perſon to whom this 


right is due, or of his heritage. 

N. I. It thence neceſſarily follows, that there is 
no ſervitude which can oblige the proprietor of the 
ſervient eſtate to do any thing upon it; for the aim 
of all ſervitude is to procure a real advantage to the 
perſon: who has the right of ſervitude, and to his he- 
ritage. Which does not happen by promiſing to any 
one to do a thing in our own proper eſtate. (Lb. 15. 
§ 1. ff. ſervitut. ibid. Servitutum non ea natura eſt, ut 


aliquid faciat quis (veluti viridaria tollat, aut amæniprem 
Proſpectum præſtet, aut in hoc ut in ſuo pingat), ſed ut ali- 


quid patiatur aut non faciat.) 


„ 


When then Caius promiſes to Seius to pull out the 


— 


trees of his garden, to make walks in it, to cauſe his- 
houſe to be painted, Sc. he does not thereby give 


him a tight of ſervitude; becauſe all that brings no 


real advantage to Selus's eſtate. 


Vol. II. L So 
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So ſuch promiſes can operate only a perſonal action 
in favour of Caius, to oblige Seius to make good the 
agreement, (adtionem perſonalem ex pacto ad id quod in- 
tereſt.) . 

VN. 2. It may happen, nevertheleſs, that, in caſe 
the perſon, to whom the right of ſervitude 1s due, 
cannot uſe it, unleſs the proprietor of the ſervient e- 
ftate do certain things in his own eſtate, that this laſt 
may be obliged to do them. For example, if Caius 
had granted to his neighbour Seius a right to ſupport 
the burden of his houſe upon his own, ( /ervitutem o- 
neris ferendi), Caius would be obliged to maintain and 
repair the wall which ſupports Seius's building. 

In this caſe, nevertheleſs, the right of ſervitude 
does not conſiſt in the obligation of repairing the 
wall, but in that of ſuffering Seius to uſe it for bear- 
ing the burden of his building. And that is the rea- 
ſon that Seius may indeed get that reparation by im- 
ploring the aid of the judge, (imploratione officti judi- 
cis), but he cannot aſk it by virtue of the real action 
called confeſſoria. 


According to the law of nature, ſervitudes do not 
belong to real rights, (ad jura in re); and when a per- 
ſon gives to another any ule of a ſubject belonging to 
him, or any other right to the ſubject, he acquires 
only a perſonal action, (actionem perſonalem.) For 
the uſe and right being due to him only by virtue 
of an agreement or covenant (ex pacto), there ariſes 
from it only a perſonal obligation, (ob/igatio perſonæ.) 
We have, moreover, already ſhown the reaſon that 
the laws have put rights of ſervitudes among real 
rights. See above, part II. book III. title II. $ 7. 


4. 
I. In the firſt place, ſervitudes are diſtinguiſhed into 
perſonal and real, (in perſenales et reales.) 
5 By 
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Buy perſonal ſervitudes are underſtood ſuch as have 
not been conſtituted for the advantage of an eſtate, 
(prædii), but which have been granted on another's e- 
ſtate, only for the uſe of a perſon. 

N. 1. The Roman laws enumerate four kinds of 
perſonal ſervitudes, namely, 1.) Uſufruct; ſee the 
third title following. 2.) Uſe; ſee the fourth title. 
3. Inhabitation ; ſee title V. And, 4.) The ſervices 
of ſlaves, (opera ſervorum.) But as, in the countries 
under our government, there are no ſlaves, on whom 
any one has a right of property or ſlavery, the ſervi- 
tude which conſiſted in the work of ſlaves (in opere 
ſervorum) has no place there. 

It thence follows, that, by promiſing to ano- 
ther one's ſervices or work, either gratis or for wa- 
ges, (pro mercede), a right of ſervitude is not conſti- 
tuted, nor conſequently a real right; and the perſon 
to whom the promiſe was made has only a perſonal 
action, to obtain what is due to him by virtue of 
the promiſe made to him, (actionem perſonalem ad id 
quod intereſt.) Obſerve, moreover, that if a man be 
obliged to perform any work, for the advantage of a 
neighbouring eſtate, either by himſelf or by his te- 
nants, it is not a perſonal ſervitude, but a real one. 
VN. 2. Real ſervitudes are ſuch as are not conſtituted 
in favour of a perſon, but for the uſe and perpetual 
advantage of an heritage, on a neighbouring heri- 
tage, either in town or in country. 

Real ſervitudes are alſo diſtinguiſhed into country- 
ſervitudes, (in ſervitutes ruſticas), which take place 
when they are conſtituted in favour of a country-he- 
ritage; and into town-ſervitudes, (in ſervitutes urbanas), 
Which take place, when they are eſtabliſhed for the 
advantage of a town-heritage. See below, title X. 5 55 
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5. 
II. Servitudes, in the ſecond place, are re diſtinguiſh- 
2 into continual and interrupted, (in continuas et ape 
L 2 continuas.) 
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continuas.) The firſt are thoſe uſed perpetually, with- 
out interruption; the ſecond are ſuch as the poſſeſſor 
can enjoy only for a certain time. 

N.. 1. As this diſtinction has occaſioned different 
r it muſt be laid down as a fundamen- 
tal, that all ſervitudes have a perpetual cauſe, but 

not a continual one, (cauſam perpetuam, ſed non continu- 
am); by which muſt be underſtood, that the right 
of ſervitude is, and remains always che ſame, though 
its uſe be interrupted from time to time. For ex- 
ample, a right of ſervitude concerning the water 
which falls from a neighbour's roof (Aillicidio) is per- 
petual, becauſe it will rain till the end of time; but 
it is not continual, becauſe it does not rain comnt- 
nually. The ſame is the caſe as to other ſervitudes, 
whole uſe is not continual, (de. ſervitutibus diſcontinuis.) 
Such are ſervitudes concerning ſmoke, common ſew- 
ers, and all other country- ſervitudes, (ſervitutes fumi, 
chace, rifice.) But among continual ſervitudes are 
reckoned, the right that one has to ſupport the weight 
of his houſe upon his neighbour's, the right of pla- 
cing his beams in his neighbour's wall, the right of 
hind dering his neighbour from building above a cer- 
tain height, Cc. (oneris ferendi, tigni immittendi, altius 
non tollgadi, Sc.); becauſe the uſe and advantage of 
thoſe rights are never interrupted. - 

N. 2. The effect of this diſtinction conſiſts in this, 
that ſervitudes whoſe uſe is continual, may be got by 
preſcription, by a poſſeſſion of ten years, when par- 
ties are preſent ; whereas ſuch whole ule ts not con- 
tinual, (d/contirue), cannot be acquired by preſcrip- 


tion, even when parties are preſent, but by a poſſeſ- 
ſion of twenty years. 


8 6. | 
III. In fine, ſervitudes are diſtinguiſhed into poſi- 
tive (offirmaiivas) and negative ( aegatir s). Poſitive 


{ervitudes 
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ſervitudes are thoſe by virtue of which the proprietor 
of a ſubject is obliged to ſuffer certain things in it, 
as happens in the ſervitudes called ſtillicidii, oneris fe 
rendi, tignt immittendi, itineris, attus, vie, Sc. Nega- 
tive ſervitudes are thoſe by virtue of which the pro- 
prietor of a ſubject is obliged not to do certain _ 
in it, and that for the advantage and benefit of a neigh- 
bouring ſubject; ſuch are the ſervitudes called alti- 
us non tollendi, ne luminibus efficiatur, ſtillicidii non aver- 
tendi, Sc. | | 


6 7. 
All ſervitudes, perſonal or real, are eſtabliſhed, 
either, ; . : 

1.) By the laws, ſee below, title III. $ f.; or, 

2.) By the ſentence of a judge in decrees of Givi- 
ſion, (arbitrio judicis in judicits diviſoriis), ibid. 

3.) By an agreement between living parties, or by 
a ſettlement in praſpect of death, ibid. | 


4.) By preſcription. See above part II. book III. 
tit, V. § 24. and following. 


| 14 

Nobodycan eſtabliſh a right of ſervitude, but a man 
who is maſter of his own eſtate, and who has the 
free adminiſtration of it. When then there are ſeve- 
ral proprietors of a ſubject, none of them can eſtabliſh. 
a right of ſervitude on that ſubject, without the con- 
ſent of the reſt, unleſs the ſubject has been divided, 
and each of them has had his ſeparate and determinate 
ſhare (pro diviſo), in which cate every one may con- 
ſtitute a right of ſervitude for his own ſhare. 
But if the proprietor of a ſubject had promiſed in 
his lifetime a right of ſervitude on that ſubject, and 
had left ſeveral heirs, one of the heirs might, even 
contrary to-the inclination of the reſt, allow the ex- 
erctie of that right to the perſon to whom the de- 

funct promiſed it. ; 
N. 1. 
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N. 1. Such as have a right of civil or revocable 

property, (dominium civile vel revocabile), for example, 
vaſſals, leaſeholders, and ſuch as are called ſuperficiarii, 
as well as fair (bona fide) poſſeſſors, who are reckoned 
in certain reſpects real proprietors, have a right to 
burden their heritage with ſervitudes. But they ceaſe 
alſo when the right of revocable property (jus dominii 
revocabilis) happens to ceaſe. 

N. 2. A legatary, to whom an heritage has been 
left in legacy on a certain condition, may alſo burden 
it with a ſervitude ; but it has its entire effect only 
when the condition happens to exiſt; Whence it 
comes to paſs, that a perſon who is one day to have 
the property of a ſubject or heritage, may alſo burden 
it with a ſervitude, becauſe the promiſe which he 
makes of a right of ſervitude includes the tacit con- 
dition, that it ſhall not take place till he have acquired 
the ſubject. . 

N. 3. A huſband may alſo conſtitute a right of ſer- 
vitude on the dotal eſtate which his wife has brought 
him, though he have in that eſtate only a right of 
civil and revocable property, (dominium civile et revo- 
cabile), but the ſervitude comes to an end when the 
marriage is diſſolved ; unleſs the dotal ſubject were 
given on eſtimate, or the huſband made no gain by 
the portion; in which caſes the ſervitude would be 
perpetual. | 

N. 4. It follows, that a perſon who is not owner 
of an eſtate, cannot ſubject it to a right of ſervitude, 
and that is the reaſon that the uſufructuary of a thing, 
even the uſufructuary of the whole effects, can neither 
promiſe, nor eſtabliſh a ſervitude. That is alſo the 
reaſon that a man cannot burden, with a ſervitude, the 
things which are common by the law of nations, or 
which are out of commerce. 

N. 5. The proprietor of an heritage may burden 

it wien a ſervitude, though another have the uſufruct, 
| or 
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or even though the heritage were already ſubjected 
to another ſervitude. 

But it is ſufficiently plain of itſelf, that, by the e- 
ſtabliſhment of a ſervitude, a perſon cannot prejudice 
the rights acquired by a third party, which were 
previouſly annexed to the heritage. 


$ 9- 
In like manner, à man Gn acquire a right of 
ſervitude, 

1.) If he be not capable of diſpoſing of his effects, 
int of making acquiſitions. Conſequently a right of 
ſervitude cannot be eſtabliſhed in favour of a child, 
of a furious or fatuous perſon, &c. unleſs his guar- 
dian interpoſe his 5 and his curator give his 
conſent. 

2, H he have not the property of a ſubject, in 
favour of which the real an (/ervitus prædialis) 
is eſtabliſhed. 


$ 10 

We ſhall ſhow the object of perſonal ſervitudes, by 
treating of every — ſervitude in particular, and 
the object of real ſervitudes, by explaining their na- 
ture. 

| C 11. 

The effect of a right of ſervitude i is, 

1.) To authoriſe a perſon by whom it is acquired, 
to uſe it according to the kind and nature of the ſer- 
vitude, and conſequently to do every thing neceſſary, 
that he may exerciſe it conveniently. 

2.) He is obliged, in the ſecond place, not to make 
it more burdenſome, and to do nothing which may 
prejudice the right of a third party, previouſſy ac- 
quired on the heritage ſubject to the ſervitude. 

3.) A third effect of the right of ſervitude is, that 
the perſon to whom it is due (dominans), acquires by 
the delivery of the — a real right. 

4.) Which 


\ 
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4.) Which gives him a right to claim a ſervitude, 
by means of the real action called confeſſoria. In fine, 
g.) He may even, before delivery, get the propri- 
etor's demand diſmiſſed, Who wants to interrupt him 
from exerciſing his right of ſervitude, by objecting 
the exception of fraud or of covenant, (exceptionem * 
doli vel patti.) | 

But, on the other ſide, the laws grant to a perſon 
who denies that a fervitude is due to another, the 
action called negatoria. | 


| § 12. 
We ſhall treat of the methods of extinguiſhing 
rights of ſervitude, by explaining more particularly 
the nature of each ſervitude. 


. III. 


Of the perſonal ſervitude, which takes place by the con- 
ſtitution of an uſufruct, or liferent. 


(De uſufructu.) 


| 81. 
HE firſt perſonal ſervitude is uſufruct, or life- 
rent. 
| C 2, | 
Uſufruct is a perſonal ſervitude which gives us a 
Ba to uſe and enjoy a ſubject belonging to ano- 
ther. | 


| 93. 
Uſufruct is either real (verus uſusſruftus), of which 
weſhall treat in this title; or ſuppoſed uſufruct, (quaſi 
uſusfrudus), of which we ſhall treat in the following 


title. 
5 84. 


PART IL Book IV. TITLE III. 89 : 


54. 
Real uſufruct takes place in things, of Wb as 
uſe may be feparated from the ſubſtance, and which 
conſequently can be enjoyed without deſtroying them. 


9 5: 

This uſufruct is eſtabliſhed, in the firſt place, 

1.) By the laws; for example, a father acquires 
the aluffuck of che adventitious and ordinary peculiar 
of his children. Obſerve, on this head, that a perſon, 
who enters into a ſecond marriage, preſerves only the 
uſufruct of the effects, which he had got by the death 


of his ſpouſe. See the Frederician Code, ow J. 
book II. title III. $ 10. N. 1. 


Real uſufruct is eſtabliſhed, 

2.) In the ſecond place, by the ſentence of a judge 
in an act of diviſion, ( judiciis diviſoriis); judges being al- 
lowed, when a common fubjett or an hereditary eſtate 
cannot be conveniently divided, to adjudge, by his own 
powers, to the one the property, and to the other the 
uſufruct. By this ſentence, the one acquires the uſu- 
fruct by law, (ipſo jure), and without any delivery en- 
ſuing. It would be otherwiſe, if the uſufruct itſelf 
had been conteſted, and had been adjudged to one 
of the claimaats, who, in that caſe, could demand 
the uſufruct only in virtue of the perſonal action re- 
ſulting from the ſentence, (aftione perjenals ex judi- 
cato.) | 
* 3.) Real uſufruct is eſtabliſhed, in the third place, 
by an agreement with the proprietor of the heritage 
ſubjected to this right, or by a ſettlement by him, 
made in proſpect of death. A dowery or jointure, for 
example, is an uſufruct eſtabliſhed by conſent, (Aſiis- 

fruftus conſenſu conſtitutus.) See part I. book II. _ 
IV. ut VS: 193. 


In fine, a perſon may alſo, 
Vor. II. M 4.) Get 
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4.) Get an uſufruct by preſcription in the way of 
uſucapion, and by a poſſeſſion of 880 years. 


$6. 
To eſtabliſh a real uſufruct, the laws, 
I.) Require, in the firſt place, that the perſon who 
grants to another the uſufruct of a ſubject, or heri- 
tage, be its proprietor, and that he have power to 
diſpoſe of his eſtate. 
When there are ſeveral proprietors of a ſubject or 
heritage, none of them can grant the uſufruct of it 
without the conſent of all concerned, excepting in the 
caſe where each has his ſhare of the common ſubject 
ſeparated and determined, and conſequently the ſub- 
ject is not poſſeſſed jointly. 
II.) The laws require, in the ſecond place, that the 
proprietor of the ſubject or heritage ſubjected to the 
right of uſufruct deliver it to the uſufructuary or life- 
renter, ecauſe a real right (jus in re) is not acquired 
without delivery. 
When then a right of uſufruct on a 8 ſub- 
ject is eſtabliſhed in favour of any one, it muſt be de- 
Hvered to him, and, if it be on immoveable ſubjects, 
he muſt be put in poſſeſſion of them; but it is ſuffi- 
cient, that that be done in the way of a fictitious de- 
livery, (per fiftam traditionem.) It is alſo reckoned 
hvery, when the proprietor, knowing that another 
enjoys a tp belonging to him, ſuffers it with- 
out 3 ( ſciente et patiente domino.) a 
hen a man is appointed heir in an uſufruct, 
the uſufruct is not eſteemed delivered (pro tradito), 
till the Vir have really accepted of the inheritance, 
till he! taken poſſeſſion of it, and till the uſu- 
fruct hav. \cen delivered to the uſufructuary or lite- 
renter ; bu when an uſufruct has been left in lega- 
cy to one, delivery! is not neceſſary, becauſe the Je- 


gatary 
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gatary acquires, by law ( ip/o jure), a right or a real 
action. pon ng FB 

N. 2. When an uſufruct is only promiſed, and not 
delivered, the uſufructuary has only a perſona: action 
againſt the proprietor, to oblige him to dehver the 
ſubject on which he had promiſed a right of uſu- 
fruct. | | 
III.) The laws require, in the third place, that the 
uſufructuary give ſecurity. This ſhall be ſpoken of 
in title v. 

IV.) In fine, the laws require alſo in a real uſu- 
fruct, (in vero uſufrufu), that the uſe of the ſubje& « 
be ſeparated from its ſubſtance ; that is to ſay, that 
one may ule it without conſuming or deſtroying it, 
becauſe the uſufructuary cannot enjoy it unleſs he pre- 
ſerves the ſubſtance. | 


75 

This uſufruct may be conſtituted purely and ſimply, 
or conditionally, (pure vel ſub conditione), as alſo for 
a certain term, or till a certain term (ex die.) The 
enjoyment may alſo be regulated in another manner; 
for example, that the uſufructuary ſhall enjoy the ſub- 
je& alternately for a year, a month, and a day, 
and not for the year, the month, the day which fol- 
lows, Sc. | 3 


$8. | 
It has been queſtioned, when a teſtator, having left 
in legacy the uſufruct of an heritage, has ordained, 
at the ſame time, in his will, that the legatary ſhall 
grant to his neighbour the right of going hither, (Jus 
eundi), Sc. whether he thereby intended to grant to 
che legatary the property of the heritage? The foun- 
dation of the doubt is, that nobody can conſtitute a 
ſervitude upon a ſubject, but its proprietor. Our 
will is, that, in this caſe, che legatary do not acquire 
the property of the heritage, but ſimply the uſufruct, 
| ME under 
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under the condition of the ſervitude to be eſtabliſhec 
(ſub conditione ſervitutis conſtituendæ), becauſe the ſer- 
vitude 1s eſtabliſhed, not by the legatary, but by the 
teſtator and proprietor of the heritage. 

N. 1. The ſame is the caſe, when the teſtator, af- 
ter leaving the uſufruct in legacy, ordains that the 
uſufructuary, or liferenter, cannot alienate the ſub- 
ject. For the latter does not acquire the property by 
ſuch a ſettlement, which is ſuperfluous, the uſufruc- 
tuary having no right to alienate. | 

N. 2. When the power of alienating the ſubject is 
granted to the uſufructuary, he is not, for that reaſon,? 
declared its proprietor, and is but a ſimple uſufruc- 
tuary under a certain condition, (aſafructuarius condi- 
tionalis), whoſe effect is, that the uſufruct does not 
ceaſe by his own death, but that it paſſes to his heirs, 
or to a ſingular ſucceſſor, ( ſacceſſorem ſingularem). And 
in all other points the nature of the uſufruct ſubſiſts. 


5 9. 
All ſuch as are capable of making acquiſitions, may 
alſo acquire the uſufruct of another's eſtate. Where- 


fore alſo cities, communities, and other corporations, 
are not excluded from doing ſo. 


* 


§ 10. | | 
A father who has the uſufrut of the ordmary ad- 
ventitious peculiar (in peculio adventitio ordinario) of 
his children, continues to enjoy it after their death, 
but the uſufruct ceaſes by the father's death; the 
right of enjoyment belongeth then to the children, 
who have the property, which is called conſolidation. 


a he £30 
When an uſufruct has been conſtituted at the ſame 
time, in favour of ſeveral perfons, each acquires it only 
proportionally, becauſe the ſervitude of an uſufruct 
may be divided. And this is alſo the reaſon, that, when 
| one 
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one of them happens to die, or otherwiſe to loſe the 
uſufruct, his portion does not accrue to the others, 
but returns to the proprietor. For we have aboliſh- 
ed the law of accretion, (jus accreſcend;), on account 
of the different interpretations and ſubtilties which it 
occaſioned. See below, book VII. 


* 


$ 12, 

Real uſufruct may be conſtituted on all the ſubjects 
of commerce, that is to ſay, which belong to the trade 
of mankind, and which do not periſh by uſe, whether 
moveable or immoveable, corporeal or incorporeal; 
conſequently the uſufruct of a hunting, of a juriſdic- 
tion, of a right of paſſage, Sc. is valid. 

A man may alſo grant the uſufruct of a colle tion or 
univerſality of ſubjects, (corporis vel univer/itatis) , for 
example, of a flock of ſheep. , 

A perfon may likewiſe grant the uſufruct of a ſta- 
tue, of a picture, of a medal, of a glaſs, or other 
veſſel, Sc. One may even eſtabliſh an uſufruct on 
all his effects, (uſasfructus omnium bonorum), provided 
the legitim, which muſt neceſſarily be deducted from 
this uſufruct, be reſerved to the children and rela- 
tions to whom it is, due. 

It is, moreover, evident, that out of the fruits muſt 
be taken wherewith to pay the debts before an uſu- 
fructuary can come to the enjoyment : the reaſon of 
which is, that a perſon's eftare is only what remains 


after his debts are paid, (bona enim + er mft 
deducto ære _—_ 7 
§ x3. N 
A perſon may grant the uſufruct of a houſe, (ſum- 
Frulfum ædium), in | which caſe the uſufructuary may en- 
joy all the advantages and profits which can be drawn 
from the houſe, or on account of it. 
Wherefore he may lodge there, not only with the 


family which he has at the time, but alſo with that 
which 


94 PART II. Book IV. Tirtte II. 


which he may have afterwards; he may alſo uſe all 
the apartments, even though he ſhould have no need 
of them, exerciſe the right of brewing annexed to the 
houſe, enjoy the fields which are appendages to it, 
alienate his right of uſufruct. See below, § 16, 
No. VI. &c. TOS 3 
VN. 1. Thence it follows, that the uſufruct or life- 
rent of a houſe (aſusfructus ædium) differs from the uſe 
of a houſe, (de uſu dium), by which the uſer draws 
the ſame advantage from the houſe, but only for his 

daily wants. See title VIII. in which the effects of 
uſe are handled. | 

N. 2. The uſufruct or liferent of a houſe differs 
alſo from inhabitation, becauſe, in this laſt ſervitude, 
one has only the uſe of a. houſe in ſo far as he can 
draw any advantage from dwelling in it. See tit. IX. 


& 14. | 

Lawyers have greatly diſputed whether an uſufruct 
being granted to ſeverals may be divided, and whe- 
ther conſequently each may enjoy it for his own ſhare, 
(pro parte), or if each may enjoy it wholly, (in ſo- 
lidum.) 5 N 
It is true, in general, that all ſervitudes, and conſe- 
quently uſufruct, are indiviſible, (individuæ), and that 
each of the perſons in whoſe favour a right of ſervi- 
tude 1s eftabliſhed poſſeſſes it wholly. But when the 
profit ariſing from a ſervitude can be divided, ſervi- 
rudes themſelves are diviſible (dividuæ) in that reſpect, 
in ſo far as a diviſion can be made. 

Uſufruct being then conveniently diviſible as to the 
advantages ariſing from it, it follows, that when it 
has been granted to two perſons on one and the ſame 
heritage, the right of uſufruct is wholly acquired to 
both, but that each has the enjoyment only for his 
ſhare, and conſequently a diviſion: of it may be legal- 
ly demanded, (per judicia diviſoria.) | 

| I: 
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It is otherwiſe when the enjoyment cannot be di- 
vided, as happens in the ſervitude of uſe, (in /ervitute 
vſus), for by this ſervitude the uſer acquires only what 
he can conſume for his daily neceſſaries. If then the 
uſe, or daily neceſſaries, have been granted to two per- 
ſons, a diviſion cannot be made between them, be- 
cauſe neither would have what is neceſſary for his 
daily wants. Thence it follows, that the ſervitude of 
uſe is always indiviſible ; by which is underſtood, that 
every uſer may in fact claim wholly what is neceſſary 
for his daily wants. It is the ſame in real ſervitudes; 
and this is the reaſon alſo, that when the right of 
paſſage (iter) is given to ſeverals, each may require it 
wholly (in ſolidum) ; for it is not poſſible that this 
right can be exerciſed in part, 


§ 15, 
An uſufruct cannot be conſtituted on effects which 
the proprietor, is obliged to reſtore immediately; for 
example, on feoffinents in truſt, &c, 


16. 

The following are the effeft of an uſufruct legally 
conſtituted, | 

I.) The uſufructuary or liferenter acquires the full 
and entire enjoyment of all the kinds of fruits, reve- 
nues, conveniencies, and cuſtoms, which may be 
drawn from the ſubje&, or on its account: he is alſo 
at freedom not to uſe the thing but for his own plea- 
ſure, provided it be not thereby waſted, 

II.) He enjoys in particular all kinds of fruits, 
whether natural or acquired by ingenuity or induſtry. 
Among fruits are reckoned metals, which may be 
found 1n the heritage, when the proprietor is inveſted 
in them, and when the metals grow again ; which 
would take place even though the diſcovery of them 


ye made only after the eſtabliſhment of the uſu- 
ruct, | 


III.) An 
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III.) An uſufructuary acquires, in the third place, 
all the civil rights, ſuch as rents of houſes or farms, 
intereſts, tithes, redeemable rents, yearly rents, dues 
of alienation, (laudemia), fruits of juriſdiction, (fru- 
Aus juriſdictionis), incomes of huntings, of tolls or cu- 
ſtoms, and other rights belonging to the heritage of 
which he has the uſufruct. 

IV.) An uſufructuary acquires alſo all the advan- 
tages flowing from the acceſſions ; for example, from 
accretions that have happened to the heritage or ſub. 
ject by way of alluvion, Sc. But, | 
V.) He can pretend no claim to treaſure found in 
the grounds, which 1s acquired to the proprietor. If 
the uſufructuary himſelf had found it, he would have 
a right to demand the portion which the laws allow to 


a perſon who has found a treaſure, (portio inventoris.) 


VI.) Beſides that an uſufructuary may diſpoſe, and 
do in the heritage whatever is neceſſary for his enjoy- 
ment of it; whence it follows, that he may build a 
barn on it for laying up the fruits, dig ditches, make 
ponds, Cc, 5 
But he has not a liberty to build a houſe, or to 
finiſh one which is imperfect, or to make alterations 
on what 1s finiſhed. 


He may alſo fell his right, give it up, mortgage it, 


c.; but when once his uſufruct is extinguiſhed, all 


the rights which he has transferred to others ceaſe 
alſo by that extinction. 1 0 
VII.) In fine, he acquires a real right, (jus in re), 
and conſequently a real action, which is named confe/- 
ſoria, by which he may redemand his right of uſu- 
fruct from any poſſeſſor, and even from the propri- 
etor. 
He has alſo all the actions ariſing from ſuch a real 
right; for example, the action of robbery, that which 
is given to ſuch as poſſeſs any ſubject without divi- 
ſion, or in common, in order to get it divided, od 
that 
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chat whicli regards the limits of hentages, (communi + 
dividundo, finium 3 interdicts, (interdidta), Qo. 


981 

By the Roman laws an uſufructuary did not acquire 
by law all the advantages and conveniencies juſt men- 
tioned, he obtained them only by enjoyment, (ad 
perceptionis), in ſo far as he himſelf had received the 
fruits, or had cauſed them to be gathered and laid up 
for him by others. 

The effect of that deciſion was, 

1.) That when a third party had n or hid 
up the fruits, or when they had been ſeparated by 
any accident, for example, by a ſtorm of wind, or 
when they had been ſeparated of themſelves, as hap- 
pens with reſpect to lambs; in all thefe- caſes the 
fruits did not belong to the uſufructuary, while he 
had not put them under his own keeping. He had 
only a perſonal action againſt the proprietor to oblige 
him to give up his right of ſuing, or elſe to redemand 
the fruits from the perſon who had. taken poſſeſſion of 
them, that they might be reftored to him, - 

2.) That when an uſufructuary happened to die 
when the fruits were ſtill hanging and growing on the 
grounds, his heirs could not claim them, even though 
they were ripe ; the reaſon of which was, that the de- 
funct not having received them, neither could his 
heirs receive them, the defun's right of enjoyment 
being extinguiſhed by his death. 

But — that the firſt effect of chat decifion 
is at bottom but a ſubtilty of the Roman law, and 
that the ſecond is not founded on equity, as the heirtrs 
who have cultivated the ground, and have poſſeſſed ir 
the greateſt part of the year, ought not to be deprived 
of the fruits, and es excluggd from the harveſt, 
We ordain;- - | 

I.) That, in the firſt cal; the uſufru: Quaty hall 

Vo“. II. N have 
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have a real action, and conſequently that he may re- 
demand from any poſſeſſor the fruits ſeparated, whe. 
ther by a third party, or by an accident, or by nature. 


. And, 


2.) In the ſecond caſe, that the uſufructuary's heirs 
ſhall be admitted, in ſome meaſure, to the participa- 


tion of the growing fruits. This ſhall be treated more 
at large below in § 19. a. 


C 18. 

An 1 is obliged on his ſide, 

I.) Agreeably to the ſecurity which he ought to 
give, to enjoy the ſubject like a good huſband or ceco- 
nomiſt, and to preſerve its ſubſtande. For this pur- 
pole he is obliged to replace by his lambs the ewes or 
wedders which are wanting in the flock ; to plant 
new trees in place of ſuch as are decayed, but not of 
ſuch as have been trodden down by accidents; to - 
bour the ground well; to maintain the vineyards; t 
preſerve the houſes and other buildings, and to « 
pair them if neceſſary. 

II.) He is obliged for a ſlight fault, (preftat culpan 
levem); that is to ſay, he is obliged to take the ſame 
cate of the ſubje& or ground as a good œconomiſt 
takes of what belongs to himſelf. If then, by his 
fault or neglect, any thing be loſt in the ſubject, or 
if loſs or prejudice to its rights be occaſioned ; for 
example, if neglecting to exerciſe a right of ſervitude 
it happen to be loſt by preſcription, he mult pay its 
value to the proprietor. 

1.) An uſufructuary having the full enjoyment of 
the effects, is obliged to pay all the burdens due up- 
on them, or which ought to be paid on their account, 
whether they have exiſted before, or have been impo- 
ſed afterward ; for example, contributions ordinary or 
extraortlinary; but not ſuch as the proprietor of the 
ground has neglected to Pay, which may be * 

from 
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from the poſſeſſor of the ground, reſerving however 
recourſe to him again proprietor. 

An uſufructuary 2 2 to pay, 

2.) The tythes. 

3.) Irredeemable rents. 

4.) Servants wages. 1 1 

5.) What is paid for the ſervice or lodging of the 
military. a 

6.) Expenſes of law- ſuits occaſioned ſolely by the 
uſufruct. But if the queſtion be alſo concerning the 


proprietor's right, for example, if one claim the pro- 


perty of the whole ſubject, or only of a part, the pro- 


| prietor is obliged to bear all the expenſes of the law- 


ſuit, though the uſufructuary profit by it. 

7.) An uſufructuary or liferenter of all the effects 
(omnium bonorum) is obliged to pay the debts ſecured 
on the ſubject; for by effects is meant only what re- 
mains after the debts are deducted; See above, 


g 12. 
19. 


An uſufruct or liferent ending by the death of the 
uſufructuary or liferenter, does not fall to his heirs: 
but as it is juſt that his heirs ſhould ſhare in the fruits 
of the laſt year, in proportion to the time of the year 
that he lived, our will is, that what follows be obſerved 
with regard to that matter, | 
If the uſufructuary die before the twenty-fifth of 
July, his heirs can demand from the proprietor only 
what has been expended to put the grounds in a con- 
dition to produce. | . 

But if he die after the twenty- fifth of July, the en- 
joyment of the whole year ſhall belong to them: if 


then the uſufruct were ſet in leaſe, they ſhall draw the 


whole rent. | 1 
When an uſufructuary has laid out neceſſary ex- 
penſes, his heirs may retain the ſubject till they be 
reimburſed of them, (jure retentionis); and with re- 
"DEN gard 


2 
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gard to the expenſes, what has been regulated with re- 
| _ to a bona "_ na vi ſhall be obſerved. 


§ 20. 
A proprietor can do nothing to hinder an uſufryc- 
tnary from the full enjoyment of a ſubje& of which 
he has the uſufruct; he is, on the contrary, obliged 
to allow every thing neceſſary to put him in a condi- 
tion to exerciſe his right, and to remove all obſtacles 
that may be oppoſed 1 to his enjoyment. 

N. 1. Neither the proprietor nor his heir can then 
interrupt the paſſage leading to the ſubje& on which 
the uſufruct is ſettled, if he cannot have acceſs to it 
otherwiſe ; and if the teſtator having given the ſubject 
in legacy, had diſcharged that paſſage to be allowed 
to the uſufructuary, that prohibition would be inef- 
fectual. 

N. 2. It is the ſame with refpect to all other things 
or aids, (adminiculis), without which one cannot uſe his 
right; and therefore all emoluments, advantages, ſer- 
vitedes; for example, thoſe which are called via, iter, 

aqua, are included in an uſufruct, fo far as they are 
abſolutely neceſſary for the exerciſe of that right. 

N. 3. If then a teſtator had two ſubjects or heri- 
tages, and if having given to Caius che property of 
the one, and to Seius the uſufruct of the other, this 
laſt could not come at the ſubject of which he has the 
enjoyment without paſſing through Caius's grounds, 
the heir would be obliged to procure him a paſſage, 
and he might retain Caius's ſubject till he had granted 
Seius a right to paſs through it: but the caſe would 
be altered, if Seius could have acceſs to his ſubject by 
another road, though longer. : 

N. 4. When alſo a teſtator leaves two houſes, and 
gives the uſufruct of the one to Catus, the heir and 
poſſeſſor of the other houſe cannot by building en- 
rely op the he of 15 houſe on which the uſu- 


fruct 
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fruct is conſtituted, but he may make buildings to 
deprive it of a part of the light, becauſe a houſe can- 
not be poſſeſſed which has no light, but the uſufruct 
of a houſe may ſubſiſt and take place 1 the 
apartments be a little dark. 

N. 5. Moreover, the proprietor cannot de a 
from alienating or mortgaging, even without the uſu- 
fructuary 's conſent, the ſubject on which the uſufruct 
is granted, provided always that the right of uſufruct 
remain entire, and that the uſufructuary's condition 
be not thereby endamaged. The proprietor then 
cannot give a right of ſervitude to the prejudice of 
the el ct, unleſs the uſufructuary conſent and re- 


nounce his right in ſo far as the ſervitude may be 
hurtful to it! 


' I ar. : 
The actions allowed by the laws to an uſufruftuary 
ſhall be treated of 1n title X. "Ew 


F 22, 

An uſufrut expires, and comes to an end, 

1.) By the death of the uſufructuary, though the 
enjoyment have been granted to him till a certain day, 
(/ub die), or under a certain condition, and though-nei- 
ther the day nor the condition have happened. It ends 
alſo by the death of the ie though he have 
alienated his right. 

When an uſufruct has been granted to a perſon and 
his heirs, the heirs only of the firſt degree ſucceed to 
the right of uſufruct. They do not ſucceed even as 


heirs, but by virtue of tlie bann Wm (ex 
conceſſione domini.) 


An uſufruct ſettled in ee of a body or com- 
munity, ends when the body or community itſelf 

comes to an end; for example, if the community or 
ſociety happen to be diſſolded; or elſe it elapſes after 
the term of one hundred years, which is the longeſt 


"gs 
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gage of man. But an uſufruct does not fall by the 


proprietor's death. 

2.) An uſufruct conſtituted for a certain time falls, 
when that time is elapſed. 

3.) An uſufruct falls, in the third place, when the 
uſufructuary happens to be proſcribed, or when his 
goods are confiſcated. 

4.) When an uſufructuary does not enjoy the ſub- 
ject like a good œconomiſt. 

5.) When he does not uſe his right, either by 
himſelf or by others, during the ſpace of thirty 
years. See above, book III. title V. art. II. § 36. 

Obſerve alſo, that if the proprietor of a ſubject ob- 
ject to the uſufructuary's enjoyment, and prohibit it; 
and, if the latter acquieſce in the prohibition for ten 


years, when parties are preſent, and twenty years 


when abſent, he loſes his enjoyment by the -P of 
ufucapion. See above, book III. title V. art. I. $ 26, 
N. 3. and 4 

6.) An ulufruct falls, when all the thing or ſubject 

on which the uſufruct is given, happens to periſh, 

as alſo when the ſubject is poſſeſſed by the enemy, 
reſerving nevertheleſs the right of reverſion (Jure poſt- 
liminii.) See above, book Il. title V. art VI. F 36. 

Item 7.) When the thing or ſubject is fo changed 
in its form, in its figure, in its name, and in its ſpe- 
cies, ( ſpecie), that it cannot return to its firſt ſpe- 
cies. See above, book II. title V. art. II. $ 8. Sc. 

Alſo, 8.) When the queſtion is concerning an uſu- 
fruct given by one who has only a revocable right of 
property, (revocabile dominium), the conſtituent's right 


happens to fall. See above, book III. title IV. F 4. 


Alſo, 9.) When the uſufructuary becomes the pro- 
prietor's heir, or the proprietor ſucceeds to the uſu- 
fructuary's effects. 

Likewiſe, 10.) When an ulufructuary yields his 
right to the proprietor, but it does not end by the 

uſufructuaryꝰs 
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uſufructuary's ceſſion of his right to a third perſon. 

But he may alienate and yield his enjoyment to ano- 

ther, and the ceſſionary obtains no more right than 

the uſufructuary had. Es i 
23. 

On the falling of an uſufruct it returns by law to 
the proprietor, and the uſufructuary is obliged to 
reſtore to him the thing or ſubject, wich all its conſe- 
quences and dependencies, including che fruits not 
received. See above, $ 18. And, as to the meliora- 
tions, waſtes, and. caſualties, he ſhall obſerve what 
has been ordained with reſpect to a fair (bona fide) 
poſſeſſor. | | | 

8 24. 

The proprietor may, on the falling of the uſuftuct, 
redemand the thing or ſubject, and if the uſufructu- 
ary have given ſurety, he may claim the thing or 
ſubject, by virtue of an action of covenant, (actione 
ex patlo) , but if they give no ſecurity, he may raiſe 
the action called condictio fine cauſa. 


1 1 1 vr; 
Of the uſufruct of things which periſh, and are conſumed 


uſe. | | 
(De quaſi uſufructu.) 
81 


TME nature of real uſufruct (veri aſusfrultus) con- 
1 fiſts in enjoying things fo that they remain en- 
tire, (alva ſubſtantia j, as the uſe of them may be ſe- 
parated from the ſubſtance. See part II. book IV. 
tit. II. F 4. 

But as there are ſeveral things which periſh by uſe, 
ſo that, after the expiration of the uſufruct, there re- 

mains 


104 PAR u II. Book IV. TITII IV. 


mains nothing to be reſtored to the proprietor, the 
laws have regulated, that, in this caſe, the uſufructu. 
ary Id be bound, either to reſtore another thing 
like in kind, in quality, and in quantity, or to pay 
its value. Wherefore they have called this enjoyment 
a fuppoſed uſufruct. | 4-90 | 
3 | 8 2. 

A ſuppoſed uſufruct is ſettled, 

1.) By law; for example, in the ordinary adventi- 
tious peculiar, Sc. (in peculio adventitio ordinario.) See 

the preceding title, 5 5. | 8 | 
2.) The ſuppoſed uſufruct is conſtituted, in the 
ſecond place, by a ſettlement of the proprietor, when 
by an agreement, or by a teſtamentary deed, he grants 
to any one the uſufruct of a thing which is conſumed 
by uſe; in which caſe the ſuppoſed uſufruct begins in 
the ſame way as the real. See the preceding title, 


3.) The ſuppoſed uſufruct is acquired by uſucapion, 
or by a preſcription of thirty years. See the pre- 
ceding title, & 5. | 

But, 4.) The judge cannot, by virtue of his office, 
adjudge it in acts of diviſion, (in judiciis diviſoriis); 
for he has not the power of allotting to one the pro- 
perty, and to another the uſufruct, except with reſpect 
to things of which the enjoyment may be convenient- 
ly ſeparated from the ſubſtance, which cannot take 
place with regard to things which periſh by uſe, which 
are the object of the ſuppoled uſufruct. 


Things which are the object of the ſuppoſed uſu- 
fruct being of a nature to be conſumed by the uſe 
made of them, and the uſufructuary being obliged, . 
when the uſufruct falls, to reſtore the like or their 
value, the laws have ordered that he be bound to 
give ſecurity, on that head, and this e 

inſtea 


* 
, 
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inſtead of property. Its effects ſhall be ſpoken of in 
title V. 8 — 


3 

All ſuch as can conſtitute a real uſufruct, may alſo 
eſtabliſn a ſuppoſed one, and, in the ſame manner, 
all ſuch as are capable of acquiring a real uſufruct, 
may alſo acquire a ſuppoſed one. 


| 5 | 

A A ſuppoſed uſufruct is conſtituted in things which 
are conſumed by uſe, and which conſequently cannot 

be reſtored after having enjoyed them: ſuch is, for 
example, the uſufruct of a hogſhead of wine, of a 
buſhel of corn, of a barrel of oil, of a pack of wool, 
of a ſum of money, Sc. In ſuch caſes the proprietor, 
to prevent any future difference, will act prudently, 
if he cauſe the value of the thing in money to be re- 


culated, which the uſufructuary is to reſtore when his 
uſufruct is expired. 
8 


The enjoyment of a coat given by the proprietor 
to any one, cannot then be. reckoned a ſuppoſed uſu- 
fruct, becauſe the uſe of the coat may be ſeparated 
from the ſubſtance. . 

But as the coat, by long uſe, turns to rags, it is 
proper for the proprietor to get it eſtimated, and a 
certain value determined, which the uſufructuary 
ſhall be obliged to pay after the expiration of the uſu- 
fruct; this muſt alſo be obſerved in things which 
periſh entirely by uſe, (rebus mere fungibilibus.) 


! 


A ſuppoſed afafrudtuary acquires, after delivery, 
the property of the thing, and the ſecurity which he 
is obliged to give comes in place of property to the 
proprietor ; whence it follows that the ſuppoſed uſu- 
fructuary may alienate the thing, confume and diſpoſe 

Var. Il, | of 


— 
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of it at pleaſure. And, if it happen to periſh, he 
alone is liable in the penalty. 


C8. 
If the proprietor delay to deliver the uſufruct left 


in legacy or promiſed, the ſuppoſed uſufructuary may 


raiſe againſt him an action on the will or covenant, 
(actionem ex teſtamento vel ex pacto); or, if the uſufruct 
have been allotted by the judge, he may claim his al- 
ſiſtance, (implorare officium judicis). And all theſe me- 
thods tend to oblige the proprietor to deliver to the 
ſuppoſed uſufructuary the things of which he has the 
uſufruct. 

When the delivery is made, and the ſuppoſed uſu- 
fructuary has thereby acquired the property, for ex- 
ample, of the wine, of the oil, Sc. of which he has 
the enjoyment ( ſee 5 7.), he acquires all the actions 
competent to the proprietor. f 

When the uſufructuary, after delivery, denies, for 
example, that the wine was left him in legacy, or 
given by a right of uſufrut, the proprietor may re- 


demand his right by the action called confeſſoria, which 
ſhall be treated of in title X. 


$ 9. 5 

This ſuppoſed uſufruct * and ends, 1.) By 
the death of the uſufructuary; 2.) By his proſcrip- 
tion, and the confiſcation of his effects; 3.) When 
he becomes the proprietor's heir, or the latter ſucceeds 
to the uſufructuary's effects. Allo, 4.) When an uſu- 
fruct being granted for a certain time, that time is 
elapſed. Alſo, 5.) When the rights of the uſufruc- 
tuary and proprietor come to be confounded in the 
ſame perſon, which is called conſolidation. Alſo, 6.) 
By uſucapion and preſcription in the ſpace of time 


required, but not by a ceſſion made to a third party. 
See F 23. in the end. ä 


§ 10, 
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§ 10. ö 

At the expiration of the ſuppoſed uſufruct, the uſu- 
fru? uary is bound to reſtore a thing like in kind, in 
quali. and in quantity, or elſe its value. For this 
purpoſe, the proprietor has an action of covenant, 
(afionem ex paito), if the uſufructuary have given 
ſecurity; and if he have given none, he has the action 
called condictio fine cauſa; but he has not a claim of 
right. 3 | 

; C I. | 

A loan is indeed an agreement by which a creditor 
delivers alſo to a debtor ſome of thoſe kinds of things, 
which are given by number, by weight, or by mea- 
ſure, (rem fungibilem), on condition that he ſhall re- 
ſtore as much of the ſame kind, and of a like quali- 

Nevertheleſs, the ſuppoſed uſufruct differs from 

it; 1) In this, that an uſufruct was uſually gratuitous, 
and in a loan intereſt muſt be paid; 2.) Becauſe, in 
a loan, the debtor is not neceſſarily obliged to give 
ſecurity ; and, 3.) In this, that the debtor has not the 
action called confeſſoria, nor any other real action, but 
only a perſonal action. | 


T 1 


In what manner an uſufruttuary is to give ſecurity, and 
what ſort of ſecurity be is to give. 


(U/ufrufuarius quemadmodum caveat.) 


| C 1. 

S the eſſence of an uſufruct conſiſts in this, that 
the uſufructuary 1s obliged to reſtore to the pro- 
prietor, after the expiration of the uſufruct, either the 
Ling in kind, or a thing of the ſame kind, in quality, 

L . and 


| 
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and in quantity, or its value, the laws have ordained, 
that both the real uſufructuary, and the ſuppoſed uſu- 
fructuary, ſhall be obliged to give ſecurity. 


| 2. | 
The ſecurity which the uſufructuary is to give, with 
reſpect to a real uſufruct, is, 1.) To enjoy the thing 


like a good œconomiſt, and preſerve its ſubſtance; 


2.) To reſtore it after his uſufruct is expired, in the 
ſame condition as he received it. 


| 8 3- 

A perſoh who has only a ſuppoſed uſufruct, ought 
only to give ſecurity to reſtore a thing like in kind, 
in quality, and in quantity, or its value. 

A man cannot then give ſecurity with regard to 2 

ſuppoſed uſufruct, that he ſhall uſe it like a good e- 
conomiſt, becauſe the ſuppoſed uſufructuary becomes 
real proprietor of the thing, and conſequently has 
power to ſpend it. 
But he is obliged to give ſecurity that he will re- 
ſtote a thing like in kind, in quality and in quantity, 
or its value; and in this the eſſence of a ſuppoſed 
uſufruct conſiſts. 5 


$ 4- : 

All kind of uſufructuaries, whether they have the 
uſufruct by virtue of a law, of a ſentence of a judge, 
or by an agreement, are obliged to pive ſecurity. 
This ſecurity ought alſo to be given, whether the u- 
ſufruct be left by legacy, or conſtituted on a ſubject, 
moveable or immoveable, or common. 

It is likewiſe neceſſary, a) Though the uſufructu- 
ary be a notoriouſly rich man, unleis he have a land- 
eſtate; b) Though the uſufructuary have got in 
legacy the enjoyment of what he owes himſelf; 


c) Though the uſufructuary be a near relation, un- 


leis he be the father; ſee below, $ 11.: d) Though, 
after 


% Wo wa as 
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after having granted purely and ſimply the uſufruct, 


the property be ſecured to the uſufructuary by the ſame 
ſettlement, but under a certain condition, becauſe 
it is uncertain whether the condition ſhall exiſt; but, 


if the property were left in legacy to the uſufructuary, 


to fall to him at a ſet day, he would not be obliged 
to give ſecurity, becauſe it would be giving it to 
himſelf. - | 

When there are ſeveral uſufructuaries, each muſt 
give ſecurity proportionally to his ſhare, 


1 
This ſecurity is to be given to the proptietot, and 
if there be ſeverals, it ought to be given to each pro- 
portionally to his right. | 
When the proprietor of a ſubject gives in legacy, 
or grants the property to Caius, and the uſufruct to 


Mævius, Caius is indeed uſufructuary for a part, but 


he is ſole proprietor of the ſubject, and conſequently 
Mzvius 1s obliged for his ſhare to give him ſecurity. 
When the uſufruct is left in legacy to Caius, on 
condition that he ſhall reſtore it to Mævius, Caius is 
not obliged to give ſecurity, but to the heir who is 
proprietor of the ſubje& ; but when the ſubject ſhall 
be delivered to Mævius, he ſhall be obliged to give 
{ccurity to Caius, and Caius ſhall give it to the heir. 
When the uſufruct is left in legacy to Caius, and 


the property to Mævius, with this reftriftion, never- 


theleſs, that rhe property ſhall not fall to Mzvius, 
till after the expiration of the uſufruct; in this caſe, 


Caius ſhall give ſecurity to the heir, and not to Mæ- 
vius. 


| $ 6. 

When an uſufructuary delays to give his ſecurity, 
or when that which he gives is not ſufficient, he can- 
not attain the enjoyment till the point of the ſecuri 
be regulated; and the proprietor is not obliged to 
reſtore 


— —————C—C—C 
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reſtore the fruits which he ſhall receive during all the 
time of the uſufructuary's delay. 


7. 
The ſecurity ought to conſiſt either in pledges or 


in ſureties; and if the uſufructuary give oath that he 
cannot furniſh either, it ſhall be the judge's buſineſs 


to uſe his diſcretion in the choice of the moſt proper 
methods to provide for the ſecurity of the proprietor 
of the ſubject, and to examine whether the ſubject or 
heritage ought to be ſequeſtered, and given to ſome 
perſon to be adminiſtered ; or if it ought to be farmed 
for rent; or if the uſufructuary may be admitted to 
give the ſecurity of his own oath : but in this laſt caſe 
the judge ought previouſly to make the neceſſary inqui- 
ries, in order to be ſatisfied that the uſufructuary is a 
good economiſt, and of an unblemiſhed character. 

When the uſufructuary cannot give the requiſite 
ſecurities, the adminiſtration may be left to the heirs; 
in which caſe the heir is bound to give ſecurity to the 
uſufructuary, that he will render him a faithful account 
of the fruits, and deliver them to him exactly : a 
certain ſalary ought to be fixed for the ſequeſtrator or 
adminiſtrator, and the reſt of the fruits delivered to 
the uſufructuary. | 


i § 8. 

As to the effect of the ſecurity, a diſtinction muſt 
be made between a real and a ſuppoſed uſufructuary. 
It has been ſaid above, that a real uſufructuary is ob- 
liged to give ſecurity with regard to two articles, 
1.) That he ſhall uſe the ſubject like a good cecono- 
miſt. 2.) That he ſhall reſtore it after the expiration 
of his uſufruct. | 

The effect of ſecurity as to the firſt article is, 

I.) That the proprietor may, in caſe the uſufruc- 
tuary do not uſe the thing as a good œconomiſt, ei- 
ther demand his indemnitication, or, according to 

: circumſtances, 


"= 
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circumſtances, revoke the uſufruct: but to produce 
this laſt effect, it is requiſite, a) That the thing be 
waſted ; b) By the fraud or ſlight fault (dolo vel culpa 
levi) of the uſufructuary; and, c) That this loſs be 
conſiderable. Thence it follows, that the proprietor 
may ſue, in virtue of this ſecurity, the uſufructuary, 
whenſoever he occaſions the damage which happens 
to the ſubject. 

"To prevent long diſcuſſions with reſpect to the proof 
of the damage, the proprietor will do well exactly to 
deſcribe the ſubject, and the condition in which he 
delivers it to the uſufructuary: it is not neceſſary 
however to obſerve in this the forms requiſite in en- 
tering upon an inheritance, and it is ſufficient that an 
inventory be made with the conſent of both parties. 

When no inventory has been made, or when an in- 
ventory has been made by one of the parties without 
the participation of the other, the proprietor is obliged 
to prove both the deterioration of the ſubject, and thge 
nature of the damage, occaſioned by the uſufructuary. 
And it is not ſufficient to prove this that the proprie- 
tor furniſh a particular inventory upon oath, for he 
ought to impute to himſelf the fault of not having, 
on delivery of the ſubject, cauſed it to be deſcribed in 
the manner mentioned, 

When a mother or a widow (but not a father, who 
is diſpenſed from making an inventory) acquires an 

uſufruct, and is put in poſſeſſion of it, it is not the 
proprietor's buſineſs, but that of the mother or widow, 
to draw up ſuch an inventory; failing which the pro- 
prietors may be allowed their oath in litem. 

When a mother or a widow diſſipates the move- 
able ſubject, or lets the immoveable go to waſte, 
the judge may, if he think proper, take from her 
the adminiſtration, even though ſhe ſhould offer to 
give ſecurity. And when the father himſelf begins 
to diſſipate or ſquander the ſubject, he may be obliged 


to 
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to cauſe an inventory to be made, and to give ſecu- 
rity. | | 
wt The effect of the ſecurity which the real uſu- 
fructuary gives, is, in the ſecond place, that the pro- 
prietor may demand his indemnification, by virtue of 
an action of covenant, (actione ex pacto), when the firſt 
has given ſecurity, and by an action in fadum, or by 
an action on the law Aguilia, when he has not given 
ſecurity. | | | 
Security may be omitted, but not remitted ; whence 
it follows, that the proprietor of a ſubject who has 
delivered it without requiring ſecurity, or who has 
even renounced ſecurity, may nevertheleſs ſtill de- 
mand it at any time; becauſe, by remitting the ſecu- 
rity to the uſufructuary, he would get a liberty of 
ſquandering a ſubject belonging to another, which 
would be contrary to good manners. 
When the uſufructuary happens to die without ha- 


ving given ſuch ſecurity, he is by law reckoned to 
have given it. | 


The effect of the real dürre ſecurity, as to 
the ſecond article, is, oh 
1.) That he is obliged, at the expiration of his 
uſufruct, to reſtore the ſubje& in the manner which 
the deed of ſecurity given by him bears. 

2.) That the proprietor may demand reſtitution of 
the ſubject, on an action ex pao, when ſecurity has 
been given, and by means of the action called con- 
dictio fine cauſa, when ſecurity has not been given. Be- 
ſides, the proprietor is always at liberty to redemand 
the ſubject from any poſſeſſor. | 

This ſecurity may not only be omitted, but may 
alſo be remitted; whence it follows, that an uſufruc- 
tuary, when once the ſubject is delivered to him with- 
out this ſecurity, acquires immediately all the fruits 
and real rights of the ſubject. 


But 
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But if, after the ſecurity has been remitted to him, 
the uſufructuary begin to uſe the ſubject like a bad 
- economiſt, ſecurity may be required of him, or ap- 
plication may be made to the judge, to get the pro- 
per limitations preſcribed to him, which he is to ob- 
ſerve in the uſe of the ſubject. 


§ 10. 

With regard to the ſecurity which the ſuppoſed 
uſufructuary is to give, its effect conſiſts got in cau- 
ſing him to reſtore the ſame thing, but n like in 
kind, in quality, and in quantity, or to pay its value. 

Wherefore a proprietor has no claim of right, for 
he can redemand neither a kind nor a quantity, but 
has ſimply a perſonal action, namely, the action ex 
pafto, if ſecurity has been given, or the action called 
condictio fine cauſa, when no ſecurity is given. 


FS $ 11, 

This ſecurity is not required, | 

1.) When an uſufruct is granted to a father, either 
by the law or in any other way. 

2.) When the property itſelf is to return to the 
uſufructuary after a certain time, by virtue of a le- 
gacy, or of an agreement, becauſe he would be giving 

— to himſelf: the caſe would be otherwiſe if the 
time when he is to acquire the property were uncer- 
tain, or if it were granted to him only conditionally. 

3.) When the uſufruct is given to the public, no 
ſecurity is required. 

4.) Neither is any required from a man, who ha- 
ving given his fortune to another in whole or in part, 
has reſerved to himſelf the uſufruct. | 

5.) When, with reſpect to the real uſufruct, the 
proprietor of the uſufruct has renounced ſecurity for 
reſtoring the ſubject after the expiration of the uſu- 
fruct, but not when the propnetor diſcharges the 


uſufructuary from the ſecurity which obliges him to 
Vol. II. P uſe 
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uſe the ſubject like a good œconomiſt. See 8 8. af 
rhe end. 

Obſerve, with reſpect to the ſecurity to be given 
by the ſuppoſed uſufructuary, that the proprietor can- 
not renounce it, becauſe it is to him in place of a 
property. See __— 83. 


4 1 n vL 


. Of the lime in which a perſon is intitled to uſe his right 


of uſufrut. 
(Quando dies uſusfructus cedat.) 


581. 
T is evident in law, that when a teſtator has pure- 
ly (pure) given a thing in legacy to any perſon, 
the legacy is due from the day of the teſtator's death, 
and that it is transferred by law to the legatee, ſo chat 
even though the legatee ſhould die before entering 
upon, or ſcifure of the inheritance, the legacy would 
nevertheleſs be tranſmitted to the heirs of the legatee. 

It is alſo known in law, that when a legacy is gi- 
ven under a certain condition, or is not to take place 
till after a certain day, (/ub conditione vel ex die), the 
legatary acquires a right immediately after the teſta- 
tor's death, and tranſmits it to his heirs, though he 
cannot demand the legacy till the day be come, or 
the condition exiſt. 

Theſe two rules admit an exception in a legacy of 
an uſufruct: for when the legacy is made purely, the 
ie acquires his right, not reckoning from 
the day of the teſtator's death, but from the day of 
the heirs accepting of the inheritance. 


| When a teftator has 15 a legacy to any one un- 
1 der 
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der a condition, or has ordered that the legacy ſnould 
not take place till after a certain day, (ſub conditione 
vel ex die), the legatary's right does not begin till the 
day be come, or the condition exiſt; if then the lega- 
tary happen to die before, the legacy is null. 

The reaſon of this has been ſhown in title III. $ 17. 
It is, that the uſufructuary has no right but by the 
deed of receiving, (ex faio perceptionis), that is to ſay, 
he has no right but by actual enjoyment; for an uſu- 
fruct is annexed to the perſon, and expires with the 

rſon. Now, an uſufructuary cannot obtain the en- 
joyment till the heir accepts the inheritance, and puts 
him in poſſeſſion of the ſubject that he may exerciſe 
his right; or if the legacy be conditional, or be not 
to take place till after a certain day, the uſufructuary 
cannot enjoy till the condition and the day happen: 
for if an uſufructuary had any right before being ad- 
mitted to the enjoy ment, he might tranſmit his right 
to his heirs before the exiſtence of the day, or of the 
condition, which is contrary to the nature of an uſu- 
fruct. 

§ 2. | 

For the ſame reaſon an uſufructuary's right eſta- 
bliſhed by an agreement, when it is not to take place 
till after a certain day, or is conditional, likewiſe does 
not begin till the day and the condition happen, 
which 1s peculiar to an uſufruct: without this, if an 
uſufructuary began to have any right from the time 
that the agreement was made, and he happened to die 
before the exiſtence of the day or of che condition, 
the uſufructuary's real right, contrary to its nature, 
would be tranſmitted to his heirs. | 


7 5 I | . 
If an uſufruct be eſtabliſhed on the footing of ſo 
much a-week, a-month, a-year, for example, on the 
footing of ten rix-dollars a- month, of a hundred a- 


P 2 year, 
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year, &c. theſe are as many legacies as there are 
weeks, months, years, and the uſufruct does not be. 

in till the week, the month, or the year be begun, 
This is the reaſon that the enjoyment cannot be de- 
manded all at once, but only by the week, &c. ; and 
if the uſufruct of a week, of a month, of a year, be 
preſcribed, that of the other weeks, Sc. is not allo for 
that reaſon preſcribed, 


TITLE VI. 


Of the actions granted by the laws to a man who affirms 
that an uſufrutf is eſtabliſhed in his favour, as well as 
to him who denies that he is obliged to allow his ſubjeR 
to be liable to ſuch a ſervitude. 


agree in moſt things with the actions allowed 
y the laws to real ſervitudes, or ſuch as are eſtabliſh- 
ed to the advantage of heritages, (ſervitulibus prædia- 
libus), we ſhall treat below of the two kinds of ſervi- 
tudes in a particular title, See title XI. following. 


A the actions ariſing from perſonal ſervitudes 
t 


„„ Rs, - 


Of the ſecond perſonal' ſervitude, by which the uſe of 4 
thing or ſubjefF is given to one for his daily neceſſities. 


(De ſervitute uſus.) 


=Y 


Fe 1-4 
A Mong perſonal ſervitudes, in the ſecond place, is 
| A reckoned uie, (ſervitus uſus), which takes place 
| | when 
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when the enjoyment of a thing is given to a perſon 
for his daily ſupport. . 
| . 

Uſe is then a ſervitude or real right, authoriſing a 
man to enjoy for his daily neceſſities a thing belong- 
ing to another, in fuch manner, that the Jubſtance 
may remain entire. 

Uſe differs from bfufrut, 1. ) Betauſe the uſufruc- 

tuary has a right not only to enjoy the ſubject for his 
daily neceſſities, but alſo the profit generally of all the 
fruits and incomes which the ching, the lands, or the 
houſe ſubject to it can produce ; ; and, 2.) From inha- 
bitation in this, that a man who has this lait ſcrvitude 
has his enjoyment limiced to the uſe that one can 
make of a houſe by inhabiting it, and that he has not 
the other advantages which may be made of it in any 
other way. See below, title IX. | 


S 3. | 
Uſe is either real or ſuppoſed, (vel verus s vel quaft 
#ſus.) Real uſe is that which conſiſts in uſing a thing 
ſo that it remain entire; ſuppoſed uſe is that which 


takes place with reſpect to things which are conſumed 
by the uſe which 1s made of them, 


984. | | 
Uſe is eſtabliſhed by the ſame method as uſufruct; 
and therefore the uſer is obliged, when he is in poſ- 
ſeſſion of a thing, to give the ſame ſecurity as the 
uſufructuary. It muſt be obſerved on this head that 
uſe ought to be regulated according to the quality and 
ſtation of the perſons : therefore it is not ſufficient to 
regulate it with regard to che uſer's family, but the 
number of the ſervants neceſſary for him muſt alſo be 
conſidered. If the uſer marry afterward, or bein 
married, procreate children, the judge muſt regulate 
how much the uſe ought to be augmented in propor- 
tion, unleſs they have agreed on che contrary, or on 
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a certain ſum which was to come in place of the uſe. 
If the uſer receive at his table ſtrangers, relations, 


or other perſons, the uſe cannot be extended on their 
account. 


9 Ff. 
An uſe may be eſtabliſned with reſpect to every 
thing on which an uſufruct can be conſtituted. 


§ 6. K en 
The effect of this ſervitude conſiſts in procuring to 
the uſer all the fruits and advantages which he can 
draw from the ſubject for his daily wants, even though 
he be in eaſy circumſtances, or though another have 
already given him a like uſe. TEA | 
If then a man have got the uſe of a flock of ſheep, 
he is reduced to the milk which he wants daily, and 
to the dung neceſſary for improving his graunds ; but 
he has no right to appropriate to himſelf the wool, 
or the lambs, or the ſkins of the ſheep that die. 
When one has got the uſe of a yoke of oxen, the 
uſer may not only employ them in tillage, but alſo 
in performing other carriages ſo far as he wants them 
daily. | | 
When the uſe is of a garden, the uſer may take out 
of it all that he wants for his daily neceſſity, and ga- 
ther as much fruit as he can conſume in his family 
during the winter, but he cannot fell any; neither 
has he a right to gather the leaves, for example, of 


the mulberry- tree. 
If it be a whole eſtate, he may appropriate to him- 
ſelf all the fruits and advantages that can be drawn 
from it, ſo far as he wants them in his family, as rye, 

wheat, Sc. ſtraw, hay, wood, Sc. 
And if it be the uſe of a houſe, the uſer may like- 
wiſe enjoy all the profits that may be drawn from it; 
for example, if it be a right to brew, he may brew for 
his own family; if it have meadows belonging to it, 
and 
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and the proprietor have kept cattle, the uſer may alſo 
demand hay for his. 

All the other advantages which are not neceſſary 
for the uſer's daily neceſſities, remain to the proprie- 
tor; and when there is any difference concerning the 
ule, the judge is charged to determine it. 


5 7. 
The uſer has all the actions which the laws have 
allowed to an uſufructuary. See below, title X. 


588. 

An uſer cannot yield his right to another, for it 
cannot be ſaid that an uſer who ſhould yield his right 
wanted a thing which he would conſent to allow a 
third party to enjoy. 


When an uſer cannot naturally draw any advantage 
from a thing, it is allowable for him to hire it; for 
example, a) When a carrier has been allowed the uſe 
of a ſet of horſes, knowing that he exerciſes the trade 
of a carrier, he may hire them, and employ the hire 
for his daily neceſſities. b) When a legacy has been 
left to a man ignorant of the learned languages, of 
the uſe of a Latin library, the uſer has a right to hire 
it to a man of learning for a fee. c) When one has 
got the uſe of a wood too remote for his drawing any 
advantage from it, it is allowable for him to cauſe 
ſome trees to be cut down, to ſell them, and to em- 
ploy the money received for them to buy the quantity 
of wood which he wants in his family. d) When one 
has got a legacy of the uſe, for example, of the ſum of 
a thouſand rix-dollars, he may lay it out at intereſt, 
e) When a man who is no trader has got the uſe of a 
warehouſe or ſhop, he may let them, Sc. 


§ 10, 
Uſe cannot be divided with another; for the uſer, 


i 
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if he divided it, would not have ſufficient to ſupport 
his daily neceſſities. | 
; C 11. ah. 

When any one has got the uſe of a houſe left him 
in legacy, or ſettled upon him, he is at liberty to take 
into the houſe an honeſt lodger to inhabit it with him; 
becauſe ſuch a meaſure occaſions no loſs to the pro- 
prietor, and is advantageous to the uſer, 


§ 12. 
Uſe comes to an end in the ſame manner as uſu. 
fruct. It ſhall be treated of below, in title XII. 


r 
Of the third perſonal ſervitude, which conſſis in inbulit 


tation. 


(De fervitute habitationis.) 


| 9 1. 

| HE third perfonal ſervitude is inhabitation, 
which conſiſts not in the uſufruct, nor in the 

uſe of a houſe belonging to another, but in the right 

of dwelling in it. See above, title III. § 13. 


| C 2. 
Inhabitation is eſtabliſhed in the ſame manner as 
uſe and uſufruct. | 

S 3- 


The right of inhabitation 1s either extended to the 
whole houſe, or elſe it is limited to an apartment, a 
cellar, a barn, a tower, &c. in which caſe thoſe to 
whom the inhabitation is given, have only the right of 
— 2 the part of the houſe which is allotted for 

em, 


54. 
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4. 

This ſervitude takes place, even though the perſon 
to whom the right of inhabitation is granted have al- 
ready a houſe of his own, or though another have al- 
ready given him a dwelling. 


S 5. 

The effect of this ſervitude conſiſts in the * 
which he who has the inhabitation acquires of dweli- 
ing in a houſe, in a cellar, Cc. belonging to another. 
Moreover, there is no doubt but this right is extended 
to all his family preſent and future, and to all the ſer- 
vants which he needs, ſuppoſing the number of per- 
ſons whom he may take into the houſe be not regu- 


lated and determined by his title-deed. 


A man who has the inhabitation does not enjoy all 
the other advantages which may be drawn from the 
houſe, (which remain the proprietor's); ſo that he 


cannot cauſe the meadows belonging to it to be 


mowed, nor exerciſe the right of brewing annexed 


8 6. 
A perſon whoſe right of inhabitation is limited to a 
room, cannot uſe the dreſſing- room belonging to it. 


to it, Se. 


He cannot lend or yield the inhabitation to ano- 
ther, but he muſt uſe it himſelf, which happens alſo 
when he lets his houſe. In this caſe, if he happen to 
die during the leaſe, his heirs may demand the rent of 


it proportionally to the time that he has lived. 


It 1s, moreover, plain, that the leaſe cannot extend 
beyond the inhabitation; whence it follows, that he 
cannot let the granary to put grain in it, nor the 
cellar to put wines in it. 


88. 
Neither a perſon who has the inhabitation, nor his 
Vol. II. Q lodger 
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E 
lodger can make any alteration in the houſe 
apartments, &c. nor make new buildings, nor en 
the apartments, nor make partitions in them, &. eve 
though the houſe could be meliorated thereby ; but 
one who has the inhabitation is obliged to reſtore the 
houſe, the apartment, Sc. in the ſame condition that 
he received 1t. i 
But it is allowable for him to do in it any of thoſe 
things which without altering the houſe ſerve to em- 
bellith it. He may then cauſe the houſe to be paint- 
ed or whitened, pave the rooms with marble, wainſcot 
and plaiſter the apartments, 


$ 9. 

1.) A perſon who has the inhabitation, being obli- 
ged to reſtore the houle in the ſame condition that he 
received it, it follows, that he is qbliged to preſerve it 
in good condition, to {upport it at his own expenſe, to 
repair the windows, the roofs, the chimneys, Sc.; 
which keeping in repair, extends to the gardens and 
ſummer-houſes in them. | 

2.) He is anſwerable, in the ſecond place, like the 
uſufructuary, for his fraud and the ſlight faults com- 
mitted by him, (præſtat dolum et levem culpam.) Where- 
fore, if any damage happen to the houſe, or to the 
apartments by his own fault, or by that of his wife, of 
his children, of his ſervants, and of his lodger, he ſhall 
be anſwerable for it, even though he ſhould incline to 
renounce his right to it for the future; but he is not 
bound for the damage occaſioned by a third party. 
See above, title III. $ 18. 

3.) He is bound, in the third place, to pay the 
burdens which are paid for inhabitation ; for example, 
what is called ſervice. In caſe he have the inhabitation 
only of ſome rooms, he ſhall not bear theſe burdens 
but in proportion to what he enjoys. 1 
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If it be neceſſary to cauſe the ſtreet to be paved 
before the houſe, that burden falls on the proprietor. 


§ 10. 

e right of inhabitation cannot be tranſmitted to 
bent he have only a right of, retention (Jus reten- 
tionis) for the neceſſary expenſes laid out by the de- 
funct; and if, without deducting them, they have 
redelivered the immoveable ſubject, they may ſue for 


them in the action called conditio Ingebitt, or by the 
action negotiorum geſtorum, 


S 11, 


The proprietor can make no alteration in the houſe 
as long as the perſon's right continues who has the 
' jnhabitation, , 
Neither can he lodge in it a man to inſpect it. 


C 12. 

A man who has a right of inhabitation, has all the 
actions which the law allows to an uſufructuary. 

He may then when this right has been promiſed to 
him, and the proprietor delays to put him in poſſeſ- 
ſion, raiſe a perſonal action againſt the proprietor for 
delivery, and for indemnification of all the laſs occa- 
ſioned by this dela 

But after the {A is made to him, he has the 
action called confeſſoria, &c. 

The right of inhabitation falls in the ſame way as 
the uſufruct and uſe of a houſe; it ends then alſo by 
preſcription, and by not uling, (non uſum.) 
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„ T Ab 
Of real ſervitudes. 


(De ſervitutibus prediorum.) 


8 1. : 
IE have hitherto explained the nature of per- 
ſonal ſervitudes; we are now to treat of real 


ſervitudes, or ſuch as are eſtabliſhed for the advan- 
tage of lands or heritages. 


9.2. 

It muſt, in the firſt place, be obſerved, that by 
city-heritages are underſtood houſes and other build- 
ings, and by country-heritages grounds and land- 
eſtates. For no attention 1s paid to the place where 


the lands or heritages are ſituated, but to the uſe. 


made of them. And this is alſo the reaſon that a- 


mong city-heritages are reckoned barns ſituated in 
the country, and pleaſure-gardens. 


5 

A real ſervitude 1s that which ſubjects an heritage 
to a right of ſervitude for the advantage of another 
heritage. WS 

Real ſervitude then is that which obliges the pro- 
prietor of a neighbouring ſubject to allow his neigh- 
bour to draw any advantage from that ſubject to the 
advantage of his own, or not to do in his own ſub- 
ject what he might have a right to do, if his neigh- 
bour's right and conveniency allowed him. Servitus 
enim in patiendo vel non faciendo confiſtit. Whence it 
evidently reſults, that any ſervitude given for the ad- 
vantage of a ſubject cannot conſiſt in obliging the 


Owner 


U 
= 
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/ 


owner of the ſervient ſubject to do any thing in it, 
See above, title II. § 2. 


8 


4. . 

I. Real ſervitudes are diſtinguiſhed into city, which 
take place when an edifice is ſubject to certain things 
for the advantage of another edifice, without regard- 

ing whether theſe edifices are ſituated in town 
or country; and into rural, which take place when 
the poſſeſſor of a land eſtate or heritage, gives a right. 
of ſervitude for the advantage of a neighbour's land 
eſtate or heritage, even though theſe lands, fields, or 
heritages, were ſituated in town. 


We ſhall treat of city heritages in article I. and of 
rural in article II. | 

II. Real ſervitudes are diſtinguiſhed, in the ſecond 
place, into affirmative and negative, (affirmativas et 
negativas.) 

III. They are diſtinguiſhed, in the third place, in- 
to ſervitudes whoſe uſe is continual, and into ſuch 


whoſe uſe is not continual, (in continuas et diſcontinuas.) 
See above, title II. § 5. and 6. 


„ es 

Real ſervitudes are eſtabliſned by the ſame methods 
as perſonal ſervitudes; namely, 

1.) By a law; for example, it is ordained, that, 
when the road, conducting to a ſepulchre or burial- 
place, is deſtroyed by an inundation, or otherwiſe, 
another ought to be allotted through the nearęſt land 
to the old road (ſervitus viæ). | 

2.) By the ſentence of a judge in acts of diviſion, 
(pudicia diviſoria), when the judge or arbiter afligns 
to one the property of a ſubject, and to another a 

right of ſervitude on that ſubject. ; 

3.) By a legal ſettlement of the proprietor, to take 
place either during his life, or after his death. 

4.) By preſcription ; {ee title II. $ 7.; which, more- 

| over, 
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over, acquires the right of ſervitude only to the perſon 
who exerciſes it. If then a member of a community 
had paſſed through a neighbour's heritage or court, 
for ſeveral years, the community itſelf would not 
thereby acquire a right of paſſage. 


a 8 6. , 
Io eſtabliſh a real ſervitude, it is requiſite that he 
who conſtitutes it be proprietor of the ſervient ſubject. 

Wherefore, a perſon who has not the property 
of a ſubject cannot conſtitute a right of ſervitude, 
nor bind a ſubje& belonging to another to ſuch a 
burden. : 

N. 1. When there are ſeveral proprietors of an he- 
ritage, the one cannot ſubject it to a right of ſervi- 
tude, without the conſent of the other; becauſe the 
right of property of the one, as well as of the other, 
(condominium), is extended over all the parts of the 
heritage, and the right of ſervitude could not conſe- 
quently be exerciſed without uſing the joint proprie- 
tor's ſhare. This is the reaſon that the proprietor 
who granted the ſervitude to his neighbour, may in- 
terrupt his uſing it, but he is bound to that neigh- 
bour for the eviction. | 

N. 2. All proprietors who have a revocable right 
of property, ſuch as vaſſals, thoſe who have a right 
of ſurface, leaſeholders, or feuholders ; the heirs call- 
ed fiduciarii, c. may indeed conſtitute a ſervitude, 
but the right of ſervitude falls when their right of 
property expires. | 

N. 3. When a perſon has only the uſufruct of a 
ſubze&, though it were of all the effects, a right of 
ſervitude cannot be eſtabliſhed, (quia ſervitus ſervitu- 
tis non datur.) 


| "is 
N. 4. Real ſervitudes may alſo be conſtituted, 
1.) On certain conditions, and then they do not 
| begin 


„ r 
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begin to have their effect till the condition exiſt. 

2.) They may alſo be eſtabliſned ſo as not to take 
place till a certain time or day, (Jub die); for ex- 
ample, when one grants his neighbour a right of 
paſturage upon his grounds, with this reſtriction, that 
he cannot begin to exerciſe it till the year following; 
but a ſervitude cannot be eſtabliſhed to continue on- 
ly a certain time, (ad diem); for example, ſix months; 
becauſe the cauſe of a ſervitude ought to be perpe- 
tual. 

In fine, one may, 3.) Limit the manner of exer- 
ciſing a right of ſervitude (ſub modo), and grant, for 
example, the right of paſturage, only for black- cattle, 
or for ſheep, or for a certain time of the year, or 
for certain places, Sc. 


S 8. | 
II. That one may conſtitute a right of ſervitude, 


it is requiſite, in the ſecond place, that he who wants 


to acquire it for the advantage of his own ſubject, 
have alſo the property of the ſubject ; becauſe no 
man can, by a covenant or agreement which he enters 
into with another, acquire a right for a third party. 

This 1s the reaſon that even a father cannot ac- 
quire, for his own ſon, a ſervitude on the adventitious 
camp and ſuppoſed camp peculiars, though he may 
do ſo on the profectitious peculiar. . Far leſs can a 
partner acquire ſuch a right for his partner, or a 
neighbour for his neighbour. | 

But one who has a right of property, though re- 
vocable, may acquire a right of ſervitude, becauſe he 
may meliorate the cauſe of the direct ſuperior, (cau- 
ſam domini directi.) 


S 9. 
Servitudes may alſo be conſtituted and acquired by 
commiſſioners or attorneys. When a right of ſervi- 


tude is to be conſtituted, the commiſſioner muſt be 
| provided 
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provided with a ſpecial power for that effect; but, to 
acquire a ſervitude, it is ſufficient if the proprietor 
accept and ratify his commiſſioner's deed. 


| § 10. | 

III. For a real ſervitude it is requiſite, in the third 
place, that the perſon who grants it to a neighbour 
ſhould. alſo deliver it to him. 

N. 1. This delivery is performed in affirmative ſer. 
vitudes by the patience of the proprietor of the ſer- 
vient ſubject, namely, when he ſuffers his neighbour 
effectually to exerciſe the right of ſervitude which he 

romiſed to him; and with reſpect to negative ſervi- 
tudes, their delivery is reckoned and reputed to be 
performed, when the proprietor, agreeably to his en- 
gagements, does not in fact what he has promiſed not 
to do. | 

N. 2. As to ſervitudes acquired by preſcription, 
long uſe comes in place of delivery. 

N. 3. When then real ſervitudes are conſtituted 
only by a ſimple covenant or promiſe, and when the 
perſon who has promiſed them will not allow them to 
be uſed, he to whom they are promiſed has no per- 
ſonal action aginſt the promiſer, whoſe effect is to ob- 
lige him to allow the perſon to whom the right of 
ſervitude was promiſed to exerciſe it; or elſe not to 
do in his own grounds the things which he has pro- 
miſed not to do in them. 

The caſe would be otherwiſe if the ſervitude were 
acquired by virtue of a legacy, becauſe then it is ac- 
quired and transferred by law to the legatary. And 
this is the reaſ6n that no perſonal action is competent 
to him; but he may claim his right by means of the 
action called coufeſſoria, either from the heir, or from 
any other who interrupts him in the exerciſe of it. 


511. 
IV. To conſtitute a real ſervitude, it is requiſite, in 
the 
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the fourth place, that there be two proprietors and 
two different heritages, of which the one is ſervient, 
(ſerviens), and the other dominant, (dominant); for 
it is eſſential to a ſervitude, that the one be ſubjected 
to a burden which may turn to the advantage of the 
other; and this is the reafon that a perſon cannot 
eſtabliſh a ſervitude in his own favour upon his own 
ſubject or 3 even though he were poſſeſſed of 
two ſubjects, of which the one might be ſervient to 
the other. | 
1 -C-:2< 
V. To conſtitute a real ſervitude, it is requiſite, in 
the fifth place, that the ſubjects or heritages be neigh- 
bouring z for the nature of a real ſervitude conſiſts in 
procuring to the dominant ſubject an advantage by 
the neighbourhood of the ſervient ſubject. 
Nevertheleſs, the term ne:ghbourhbood is not taken in 
the ſtri& ſenſe of a place abſolutely contiguous to an- 
other; but we judge of its vicinity by the advantage 
and uſe which a ſubject not far diſtant draws from it. 
Thus when two houſes are but a muſket-ſhot diſtant 
from each other, and when the heightening of one of 
them would hurt the proſpect of the other, and inter- 
cept its view of a foreſt, or of a pond, they may agree 
on the ſervitude called ne proſpectui officiatur, though 
there were between the two another houſe, provided it 
were low enough not to hurt the view of the domi- 
nant ſubject. But in caſe the proprietor of the houſe 
ſituated between the two others happen to heighten 
it, and thereby to render the right of ſervitude of the 
dominant houſe uſeleſs, by taking away its view, the 
ſervitude would be entirely extinguiſhed, and the ſer- 
vient ſubject freed from its burden. | 
A man may alſo conſtitute the ſervitudes called aque- 
duftus, aquebanſtus, Sc. in favour of a ſubject diſtant 
from the ſervient ſubject more than a quarter of a 
mile: but if there were between the two an heritage 
Vox. II. 9 belonging 
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belonging to a third party through which the watery 
muſt neceſſarily paſs, the ſervitude would be of ng 
uſe, and would be null, unleſs afterward the proprie- 
tor of this laſt fubje& ſhould conſent that the waters 
might paſs through his grounds. When a man, on 
ſelling his lands, reſerves to himſelf, for example, the 
right of ſervitude, called aquæductus, which he had 
on the neighbouring grounds, that reſervation is in- 
valid, and the ſervitude falls; becauſe neither the 
buyer to whom it was not ſold, nor the ſeller who has 
no longer any neighbouring grounds, can exerciſe it, 


S 13. 

VI. To conſtitute a real ſervitude, it is requiſite, 
in the ſixth place, that it procure ſome uſeful advan- 
tage to the dominant ſubject. The permiſſion then 
given by the proprietor of a ſubject to walk in his 
garden, to take a refreſhment in his ſummer-houſe, 
to draw water for his drinking out of his wells, to 
pluck an apple, &c. is not a real ſervitude; for all 
theſe actions are not advantageous for the ſubject it- 
ſelf. 

Neither is the promiſe which the proprietor of a 
ſubject makes to his neighbour, therein to do ſome 
things which he has the natural liberty not to do, a 
real ſervitude; for example, to cauſe his houſe to be 
painred, to plant trecs, &c. becauſe that ſort of bur- 
dens, which conſiſt in doing certain things in a per- 
ſon's own ſubject, (in faciendo), procure no real advan- 
tage to the dominant ſubject. See above, title II. $ 5. 

N. 1. The right of real ſervitude being then eſta- 
bliſhed for the advantage of the dominant ſubject, it 
follows that the proprietor of that ſubject cannot uſe 
it but in as far as that uſe is really for the advantage 
of his ſubject. Wherefore alſo he cannot yield it in 
favour of another ſubject, becauſe the dominant ſub- 
zect would ceaſe to be profited by the ceſſion. * | 

| 2. 
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VN. 2. It muſt alſo be obſerved, that in real ſervi- 
tudes the proprietor of the ſervient ſubject is not ex- 
cluded from the exerciſe of the ſame right granted to 
the dominant ſubject. He is conſequently, by virtue 
of his right of property, intitled, and has a right to 
paſs oy the grounds on horſeback, or with car- 
riages, to ſend his cattle to paſture, provided the right 
of {ervitude itſelf be not thereby rendered uſeleſs. 
If doubts ſhould ariſe concerning the manner of 
exerciſing the right of ſervitude, it is the judge's bu- 
ſineſs to regulate that exerciſe. 

| „ 

VII. To conſtitute a real ſervitude, it is requiſite, 
in the ſeventh place, that the advantage which a ſub- 
ject reaps from its neighbouring ſubject be granted as 
a right of ſervitude : for if it be granted only precari- 
ouſly, and to oblige a friend, (jure familiaritatis), it is 
not a ſervitude ; and the perſon who enjoys ſuch a 
benefit purely precarious, cannot even avail himſelf 
of it to raiſe a perſonal action againſt any perſon who 
may diſpute it with him. 

It belongs, moreover, to the proprietor of the do- 
minant ſubject to prove that he exerciſes his right as 
a ſervitude, (jure ſervitutis), unleſs he has exerciſed it 
long, namely, ten years when parties are preſent, and 
twenty years when abſent. In this laſt caſe it is the 
buſineſs of the proprietor of the ſervient ſubject, to 
prove that the proprietor of the dominant ſubject ex- 
erciſes his right only in the precarious way. 

r 

VIII. To conſtitute a real ſervitude, it is requiſite, 
finally, that it have a perpetual cauſe ; that is to ſay, 
that the advantage reaped from it never come to ceaſt 
entirely, though its uſe be ſometimes interrupted. 

All rural ſervitudes have then a perpetual cauſe, 
vecauſe one may conſtantly uſe the right of ſervitude; 


R 2 for 
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for example, paſs by a path on foot or on horſeback, 
Sc. though one does not paſs there continually. See 
above, part II. book II. title II. 5 5. 


| $ 16. 

When one of the conditions requiſite to conſtitute 
„ {-rvitude is wanting, there is no ſervitude, for 
| chen a man allots to a ſubject ſome advan- 

_ .119ther ſubject not ſituated in the neighbour- 
ne firit, or when the dominant ſubject reaps 
AVENCAYE from the fervient, or when the ſervi- 
ud nas nut a perpetual cauſe. In all theſe caſes there 
iz 10 right of ſervitude belonging to the dominan: 
ſubject; and the perſon who is proprietor, and to 
whom a promiſe has been made of gaining ſome ad- 
vantage from another ſubject, has only a perſonal ac- 
tion againſt the proprietor of this laſt ſubject, to ob- 
lige him to give the enjoyment of the advantage ac- 
cording to his promiſe. | 


S 17. 

The effect of real ſervitudes (/ervitutum predialium) 
with reſpect to a dominant ſubje& conſiſts, 

I. In the ſuppoſed poſſeſſion of the ſervient ſubject, 
which the proprietor of the dominant ſubject acquires, 
who alſo thereby acquires a right of uſing the ſervi- 
tude according to its nature, and of doing every thing 
indiſpenſably neceſſary towards uſing it. 

N. 1. As the ſervitude is annexed to the ſubject, 
and to all the parts of which it is compoſed, it fol- 
lows, that a perſon in whoſe favour a right of real ſer- 
vitude is granted, may exerciſe it on all the parts of the 
ſubject. If then the lands which are liable in the ſer- 
vitude happen to be augmented and increaſed by al- 
luvion or acceſſion, the ſervitude is alſo extended over 
all its augment tions and accretions. 

N. 2. If the proprietor of two ſubjects, in favour 
of which the {ame right of ſervitude has been _ 

tute 
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tuted, happen to alienate one of the two, the buyer 
and new poſſeſſor may likewiſe exerciſe the he of 
ſervitude. This takes place alſo when a man having 
a ſubje& to which a right of real ſervitude is due, ſells 
it in parcels. | : | 
N. z. A real ſervitude cannot be divided. If then, 
for example, the right of paſſage, or of a foot-path, 
were granted jointly to two neighbours, each may ex- 
erciſe it wholly, (in ſolidum), becauſe nobody can go 
in part by a path, and 1n part not. 


C 18. | 

II. The ſecond effect of teal ſervitude conſiſts in 
the acquiſition of a real right on the ſervient ſubject 
made by the proprietor of the dominant ſubject, who 
conſequently acquires a real action, namely, the ac- 
tion confeſſoria, * which he may ſue any poſſeſſor, 
and get himſelf ſupported in his right. This action 
and the real right paſs to heirs and ſingular ſucceſ- 
ſors. * 


| $ 19. 

The effect of a real N with reſpect to a ſer- 
vient ſubject conſiſts in the obligation of its proprie- 
tor, to ſuffer the proprietor of the dominant ſubject to 
exerciſe his right of ſervitude on the ſervient, accor- 
ding to the nature of the ſervitude, and the method 
preſcribed, and to do nothing to hinder the exerciſe 
of that right. 

N. 1. If the proprietor of the ſervient fubje& deny 
that it is liable in a right of ſervitude, he may defend 
its liberty by means of the action negatoria. See be- 
low, title XI. | | 

N. 2. The proprietor of a ſervient ſubject has a 
right to alienate it with the burden of the ſervitude, 


and the proprietor of the dominant ſubject cannot hin- 
der him, 
N. 3. 


1 * 
- * 


4 
* 

* 
. >, 
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N. 3. In fine, it has been obſerved, that in ſerri. 
tudes on rural ſubjects the proprietor of the ſervient 
= ect cannot be hindered to exerciſe in it the ſame 

t as the proprietor of the dominant ſubject enjoys. 
See above, F 11, at the end. 


. I. 


Of ſervitudes granted in favour of city ſubjects or beri- 
ages. 


(De ſervitutibus pradiorum urbanorum.) 


§ 20. 

T has already been ſhown above, 5 2. that by city 
ſubjects or heritages (prædia urbana) muſt be un- 
derſtood edifices, where- ever ſituated, in town or 
country, and that city- ſervitudes conſequently take 
place, when the proprietor of an edifice 1s obliged to 
ſuffer certain things from his neighbour, or not to do 

certain things in his own buildings. 
Thus when two barns in the country are conti- 


ag and the one has a right of ſtillicide or letting 


drop fall on the roof, or in the court of the other, 
it is an urban or city ſervitude, (/ervitus urbana) ; nat 
with reſpect to the place where this right of ſervitude 
is exerciſed, but with reſpect to the as which regards 
edifices only. See $ 2. above. 

Among city ſubjects or heritages are reckoned 
pleaſure- gardens ſituated in the country. 


3 

The rene granted in favour of city ſubject or 
heritages are the following. 

I, The ſervitude called oneris ferendi, which gives 

a right of getting the burden of a man's houſe — 


ported 
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ported on his neighbour's. It takes place then, for 
example, when Seius can ſupport or place a ſum- 
mer-houſe, a joiſt, or other burden, on the wall or 
pillar of Caius, and the latter is obliged to allow it. 

N. 1. When the wall or pillar of Caius cannot ſup- 
port the burden, he is obliged to repair it on his own 
expenſe, or elſe to give it up to Seius. If Caius do 
neither the one nor the other, Seius is at liberty to ad- 
vance the charges. of reparation of the wall or pillar, 
and to demand them from Caius with all damage and 
intereſt. 5 

But if, while the wall is repairing, it happen to be 
neceſſary to ſupport the ſummer-houſe, the joiſt, or 
other burden, Serus muſt do it at his own charges. | 

N. 2. If Seius himſelf do not think proper to cauſe 
the wall to be repaired, or to raiſe a proceſs on that 
head, and do not uſe his right of ſervitude for thirty 
years and more, he does not thereby loſe it; and if 
Caius, after the thirty years, happen to repair the 
wall, Seius may place his burden upon it; becauſe it 
was not his fault, and becauſe it was Caius who was 
the cauſe of his not exerciſing his right. 

If Setus, without having ſuch a right of ſervitude, 
ſhould take upon him to place on Catus's wall a ſum- 
mer-houſe or joiſt, this laſt may of himſelf (de facto] 
cauſe the ſummer-houſe or joiſt to be taken away. 


0 2%. .. 

II. The ſervitude called tigni immittendi, that is to 
ſay, the right that Seius hath to ſupport a joiſt or o- 
ther thing, and to fix it in Caius's wall, who is obliged 
to allow it. 7 

This right differs from the preceding, becauſe in 


the firſt ſervitude the burden is put upon the wall, 


whereas in the other the burden is ſunk or fixed in 
the wall. The effect of this difference is, that in the 
krvitude tignt immittendi, it is not the proprietor of the 
ESD ' ſervient 
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ſervient tenement, but the owner of the dominant 
tenement, who is obliged to pay the charge of repair. 
ing the wall. 

When a man, without having ſuch a right of er. 
vitude, fixes any thing in his neighbour's wall, the 
latter may hinder it, or cauſe the burden to be taken 
away by his own authority, (de fa&v.) 


Kd: | 

III. The ſervitude called projiciendi et protegendi. 
The ſervitude projiciendi takes place when Caius is 
abliged to allow his neighbour Seius to build a cloſet 
or ſummer-houle, ſo as to project or hang over Caius's 
court z the ſervitude protegendi takes place, when 
Caius is obliged to allow Seius, in order to preſerve 
his own wall from the waters, to have a projection of 
his roof over the court or ground of Caius. 

N. 1. When Seius has a ſervitude prajiciendi, he does 
not thereby acquire a right of carrying off the water, 
or ſtillicide, (/ervitutem cillicidii); far leſs can he pour 
out water, or throw over nuilances into Caius's court, 

N. 2. The ſervitude projiciend: differs from the ſer- 
vitude oneris ferendi, and from that which is called 
tigni immittendi, becauſe in theſe two ſervitudes the 
burden reſts on Caius's wall; whereas in the ſervitude 
Projiciendi, the cloſet or ſummer-houſe is not ſupported 
on the neighbour's pillar. 


824. 
IV. The ſervitude 8 tollendi, which takes 
, -- when Caius is obliged to allow his neighbour 
ws to heighten his houſe ; which ſuppoſes that the 
laws do not allow Seius to raiſe his own houſe. 
But as theſe laws do not take place in our domi- 
nions, neither is this ſervitude in uſe in them. 


: F 25. 
V. The ſervitude called altius non tollend;, Nene | 
| es 
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takes place when Caius, who has a natural liberty to 
build on his own grounds as he thinks proper, 1s ob- 
liged to refrain from'it, and not to heighten his edi- 
fices on account of the inconveniency which his neigh- 
bour Seius might ſuffer by ſo doing. | 

But this right of Seius cannot hinder Caius from 
forming on his own. building, what is called a hang- 
ing garden, (bortum penſilem), and planting trees in it. 


26. N 
VI. The ſervitude of lights, called /uminis immit- 
tendi, which takes place when Caius is obliged to 
allow his neighbour Seius to open the middle wall, 
and ſtrike out a light towards Caius's grounds. 


| 827. | | 
VII. The ſervitude called officiends luminibus vel pro- 
ſpefui. This ſervitude ſuppoſes, that the proprietor, 
who has .a natural liberty to do and to build on his 
own ground what he pleaſes, and who conſequently 
may make an opening in his wall to receive the light, 
acquieſces nevertheleſs for ſeveral years in the prohi- 
bition of his neighbour to-make an aperture in that 
wall. In this caſe the perſon prohibiting acquires by 
right of uſucapion, (jure uſucapionts), the ſervitude of- 
ficiendi Inminibus vel proſpedtui; for the other cannot 
make any opening in his wall for a window on that ſide, 
whereby he is deprived of the light which he might get 

from it. See above, part II. book III. title V. $ 26. 


28. | 
VIII. The ſervitude le non officiendi luminibus vel 
praſpectui. That this ſervitude may take place, it muſt 
be ſuppoſed, 1.) That Seius has from ſome of his 
windows a view into the court or garden, Sc. of 
Caius, and receives light on that fide. 2.) That 
Caius has, according to the received laws, a liberty 
to heighten his own buildings, ſo that Seius may have 

neither view nor light towards him. | 
Vol. II. 8 N. 1. 
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N. 1. If then they agree together that Caius can. 
| not build, fo as to ſtop Seius's light, the latter ac- 
| quires by tht agreement the ſervitude non officiendi 
luminibus vel proſpectui, by virtue of which Caius can 
neither build, nor do any thing on his own ground to 
intercept Seius's view or light. 

N. 2. When the right of ſervitude is conſtituted 
in general, (in genere), it is underſtood that Caius can- 
not ſtop the light, ſuch as it actually is, but alſo that 
he cannot build, nor do any thing in another place to 
hurt Seius's light: the caſe would be otherwiſe if the 
ſervitude had been promiſed only for the light as it 
actually is, without being engaged to any thing elle 
than to leave it as it ſtands. * | 

N. 3. The ſervitude of a view rede does not 
differ from the preceding; for it conſiſts likewiſe in 
Caius's having no power to do any thing on his own 
ground to intercept the view. 

N. 4. This ſervitude uon officiensi luminibus vel pro- 
Jpefiui, comprehends the ſervitude altius nom tollendi, in 
ſo far as Caius, by heightening his building, would 
{top Seius's proſpect or light. 

The ſervitude non offciendi luminibus vel proſpedtui 
may even take place, and be of ſome uſe, if the 
neighbour intended to take down his houſe; for ex- 
ample, when the light reflected by the neighbour's 
houſe increaſes the light of the houſe or of the domi- 
nant tenement ; ſo that in taking down the houſe, or 
the ſervient tenement, the apartments of the houſe, 
or of the dominant tenement, ſhould become darker 
thereby. | 

When then the rays of the ſun, by falling on the 
ſervient tenement, are ſo reflected upon the dominant 
tenement, that they render the light of it brighter, 
the proprietor of the dominant tenement may oblige 
his neighbour, by virtue of this ſervicude, not to take 
down his houſe, that he may not hurt his light. 


| 


N. 5. 
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N. g. A man who is ſubject to the ſervitude luminibus 
uon officiendi, cannot build fo as to take from the pro- 
prietor of the dominant tenement the ſight of the ſun, 
becauſe the apartments which have the ſight of the 
ſun are much lighter for it. 

N. 6. The ſervitude non officiendi luminibus, differs 
from the ſervitude altius non tollendi, in this, that a man 
who is ſubject to this laſt ſervitude may form a gar- 
den on his houſe, and plant, which cannot be done by 
one who is ſubject to the ſervitude non officiendi lumi- 
nibus. a 3 

N. 7. It is called light, when a perſon can ſee the 
heavens, conſequently: the light comes from on high. 

But it is alſo called a view or aſpect when one ſees 


the earth, for the ſight may have for its object a piece 


of ground on a level. 


| 93 
IX. The ſervitude called ſtillicidii retipiendi. It muſt 


be obſerved, that no man, unleſs he has acquired a 
right of ſervitude, is at liberty to diſcharge the waters 
of his roof upon his neighbour's court or grounds; 
but every one is obliged to make them fall by com- 


mon ſewers or gutters upon his own court, or upon 
the public ſtreets. 


The ſervitude ſtillicidii recipiendi takes place then 


when Caius 1s obliged to allow the gutter or projec- 
ture of his neighbour Seius's roof to cauſe the waters 
to fall upon his houſe, on his court, or elſewhere on 
his ground, and when Seius conſequently cannot turn 
them off, or make them fall elſewhere ; this has alſo 


occaſioned this ſervitude to be called ſervitus non aver- 
tendi. 


N. 1. The fink, gutter, or diſcharge of water, (til 


licidium), cannot be made more burdenſome; whence 
it follows that the projecture of the roof cannot be 
brought further over Caius's court than it was. 

V. 2. As there often happen differences on account 


8 2 | of 


— 
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of common ſewers and gutters and their reparation, 
our will is that what follows be obſerved. 

When a gutter reſts entirely on the wall or roof of 
one of rhe two neighbours, the perſon who bears that 
burden ſhall not be obliged to contribute any thing 
for its reparation : but when the gutter is ſupported 
on a middle wall, or is laid between the two roofs, 
both proprietars ſhall contribute to the reparation of 
the gutter, even though they made no agreement on 
that head. 

N. 3. To prevent any diſpute with reſpect to gut- 
ters, our will is, that for the future no new buildin 
be erected in towns till the commiſſioners of buildings 
have firſt come to the ground, and determined ex £quo 
et bono, the diſtance at which the buildings are to be 
placed, that one houſe may not be incommoded b 
the drip and fall of waters from the neighbouring 
houſe. 

| § 30. 
X. The ſervitude ſtillicidii non recipiendi, which takes 


| place when Caius cannot receive the waters of his roof 


upon his own ground, and is obliged to allow Seius 
to turn them off, receives them and collects them in 
his court, or in his own ground; whence it comes 
that this ſervitude is alſo called ſervitus avertendi. 

This ſervitude is chiefly of great uſe in places 
where water is ſcarce, and where it is collected in ci- 
ſterns, as alſo in places where it is wanted for water- 
ing gardens, &c. 

9 31. 

XI. The ſervitude fuminis recipiendi, which takes 
place when Scius has a right to cauſe the waters 
which are collected on his ground to paſs to Caius“s 


court by a common ſewer or canal, and Caius is ob- 


liged to allow it. 
2 | 
XII. The ſervitude faminis non recipiendi, which 
| | takes 
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takes place when Caius is obliged to allow Scius to 
turn of the water collected in Caius's ground, in or- 
der to bring them into his own ground, ſo that Caius 
cannot ſtop them; which occalioned it to be called 
fervitus non recipiendi. 3 
Obſerve, that the water which falls drop by drop is 
called flillicidium; and that which runs in a torrent by 
common ſewers, gutters, or canals, is called flumen. 


33+ 4 
XIII. The ſervitude cloacæ immittendæ, which takes 


place when Caius is obliged to allow Seius to car 
and get paſſage through Caius's ground for the nui- 
ſances of his court, and, in particular, for thoſe of 
his houſe of office. | 
To which, in ſome meaſure, may be referred the 
ſervitude called fterquilinii habendi, which takes place 
when Caius is obliged to allow his neighbour Seius to 
put up againſt Caius's wall a hogſty or officehouſe, 
which otherwile cannot be built but at a certain di- 
ſtance from his neighbour's. | 


S 34- 
XIV. The ſervitude aque immittendæ, which takes 


place when Caius is obliged to allow Seius to pour 
out water, or to throw nuiſances out of his windows 
into Caius's court or property. 


8 35: 

XV. The ſervitude poſitum habendi, which takes 
place when Caius is obliged to allow his ground to 
ſerve his neighbour Seius, to depoſit on it certain 
things in places deſtined for them, and cannot him- 
ſelf lay any thing there without Seius's participation, 


26. 
XVI. The ſęrvitude fumi immittendi. The ſmoke 
in this ſervitude is not the ordinary ſmoke which co- 
ming from a chimney, from a waſhing-houſe, or from 
| | | 2 
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a room for waſhing, or for ſmoking, c. incommodey 
Caius; for any proprietor of a houſe has a right to 
have in it ſuch ſmoke; and a man might ſue, in virtue 
of the interdict ti poſſidetis, a neighbour who would. 
interrupt him. | | 

The ſmoke then in queſtion here is an extraordi- 
nary ſmoke, coming, for example, from a lime-kiln, 
from a brewery, &c. A man cannot indeed, without 
having a right of ſervitude, build a lime-kiln, or 
a brewery, if his neighbour be incommoded there- 
by, and the latter may hinder it by the action in 
faftum, or even by the action of injury when it is 
done to wrong him; but the caſe is otherwiſe when 
they have agreed on a right of ſervitude on that ac. 
count. 


. 


Of ſervitudes granted in favour, and for the uſe of lands, 


or rural heritages. 


_ (De ſervitute prædiorum ruſticorum.) Y 


38 | 
Y lands, or a rural heritage, or peaſants field, are 
underſtood here eſtates deſtined to rural uſes, (ad 
ſus ruſticos), though they be ſituated in a town. 

When then ſuch lands are ſituated in a town, and 
the proprietor of the one grants to the proprietor of 
the other paſturage, paſſage, Sc. it is a rural ſervi- 
tude, (ſervitus ruſtica); becauſe this diſtinction of 
tervitudes into city or urban, and rural, is not taken 
from the place where thoſe heritages are ſituated, but 
from the uſe to which the ſervitudes are deſtined, and 
becauſe thoſe juſt mentioned are granted in favour of 
grounds or rural heritages. Z 
538. 
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| | 38. 
Rural ſervitudes are the following: 
I.) The ſervitude of a road or paſſage, called iter, 

which takes place when his neighbour Seius has a 
right to paſs through Caius's ground, and the latter 
is obliged to allow it. In this caſe, not only Seius, 

but likewiſe all his family, and even the ſtrangers 
who come to viſit him, have the ſame right of paſſing 
through Caius's ground, 

N. 1. They may paſs on horſeback as well as on 
foot ; but it 1s not allowable to paſs through them in 


a carriage, far leſs could Seius make his cattle paſs 


that way. | ö 

N. 2. If a mat has enjoyed a paſſage for thirty fol- 
lowing years, he ought to be maintained in his poſſeſ- 
ſion; the laws allow him for that purpoſe the inter- 
dict de itinere, c. privato. | 

N. 3. Seius has alſo a right to do all that is indiſ- 
penſably neceſſary for uſing a road or paſſage : he 
may, for example, build bridges, repair highways, 
Sc. but all at his own charges. 


N. 4. For ſuch a road or paſſage four Rheniſh * feet 


only are required, 


39- 

II.) The ſervitude of a highway, or the way called 
via, which takes place when Caius is obliged to allow 
Seius to paſs through his ground, not only on foot 
and on horſeback, but alſo in carriages, and to carry 
through it carts loaded with wood, ſtones, &c. | 

N. 1. The ſervitude of a high-road or great road, 
(via), includes alſo what is called aus; whence it 


tollows, that Seius, who has a ſervitude of a great 


road, (viz), may alſo drive his cattle on it. 
N. 2. A man who is ſubject to the ſervitude of. a 
high-road, or great road, (vie), is obliged to allow for 


* [This is the ſtatute or eſtabliſhed foot of meaſure over all the 


northern countries on the continent, and is to the Roman or London 
foot nearly as 950 to 1000. ] 


that 
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that purpoſe eight feet where the road is ſtreight, 
and ſixteen feet where it is winding. 
This breadth may nevertheleſs be greater or leſs 
according as the parties agree. 
N. 3. Seius is nevertheleſs obliged to uſe his right 
of ſervitude fo as not to hurt Caius's fruit or trees. 


§ 40. | 

II.) The ſervitude aus, that is to ſay, the right 
which his neighbour Seius has to drive his beſtial 
through Caius's ground. | | 

N. 1. By beſtial is underſtood ſheep, hogs, Sc. but 
not poultry. 

N. 2. The ſervitudes of a road vr path, and of a 
high-road, (7tineris et vie), are not included in the 
ſervitude aus, but in ſo far as paſſage is neceſſary for 
driving the beſtial, unleſs the parties be agreed parti- 
cularly that they ſhall be included in it. 

N. 3. When a right of driving beſtial has been 
granted on Caius's ground in general, Seius may 
cauſe them to be driven through the places moſt con- 
venient for himſelf, and if any difference ariſe on that 
head, the judge ſhall regulate the place to be kept for 
the paſſage of the beſtial. The breadth of the paſ- 
ſage for the beſtial ought to be eight Rheniſh feet. 


x $ 41. 

IV.) The ſervitude aguæ ductus, or the right of an 
aqueduct, takes place when Seius can carry water 
through Caius's grounds, whether he gets it in Caius's 

own ground, or if, getting it elſewhere, Caius be ob- 
| liged to allow him a paſſage for it through his ground. 

N. 1. This ſervitude is of uſe, when Seius has 2 
ſcarcity of water, and is obliged to get it for watering 
of his lands, or his cattie, or for making his mill go, 
or for any other ſuch advantage to his ground. 

N. 2. To this kind of ſervitude is alſo referred the 
permiſſion which Seius has, when he has too much 
| water 
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water in his current, to let it run off through Caius's 
und. 6 | 
N. 3. Seius is likewiſe entitled to do every thing 
requiſite for him to uſe his aqueducts: he has, for 
example, a right to make canals, to draw ditches, to 
make ſtone aqueducts to carry the water, &c, pro- 
vided he do not thereby hurt the other rights belong- 
ing to Caius's ground, ſuch as the ſervitudes, iter, via, 

Mus, Sc. 

N. 4. Seius may repair at his own charges the cur- 
rent from whence he brings the water, fortify and ſe- 
cure the banks, Sc. and Caius 1s obliged to aſſign. 
him a place ſufficient and proper for laying down the 
materials needful for making thoſe reparations. 

N. 5. When the right of aqueduct (ſervitus aquæ- 
duclus) is granted to Seius only for his pleaſure, for 
example, for making caſcades in. his garden, this right 
is not a city, but a rural ſervitude. | 
N. 6. When Seius ſells a part of his ground, the 
buyer or poſſeſſor cannot exerciſe this right of ſervi- 
tude for that portion which he has purchaſed, if Seius 
— already made an aqueduct for that which he has 

ept. 

NM. 7. Beſides, Caius cannot, as proprietor of the 
ſervient ground, do or attempt any thing that may 
hurt the right of aqueduct : he cannot, for example, 
aſſign the place for a burying-ground, nor give to an- 
other ſuch a right of 3 if Seius were thereby 
to want water. 

N. 8. If Seius's ground be augmented by any ac- 
cretion, the right of aqueduct is alſo for the advan- 
tage of the accretion. | . 
N. g. The ſervitude of a by- road or paſſage (itineris) 
is included in the right of aqueduct. 
N. 10. In fine, it muſt be obſerved, that to exer- 
ciſe this right, it muſt be founded, either, 1.) On 
agreement ; or, 2.) On the cuftom of the place, when 
Ts” * there 
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there' is no agreement; or, 3.) If the cuſtom of the 
place can give no inſight on that head, on the old ſtate 

of things, and on what was practiſed before; or, 
4.) Upon a decree of the judge. 


| 42. | 

V.) The ſervitude aquæ bauſtus, which takes place 
when Seius has a right to draw water for the uſe of 
his ground out of Caius's well or current. 

N. 1. This ſervitude differs from the right of aque- 
duct, 1.) Becauſe it is not neceſſary in the ſervitude 
agu hauſtus, to draw water out of a current, but it 
may alſo be drawn out of Caius's well. 2.) In this 
ſervitude the water is not carried in ditches, canals, 
or other like inventions, and one can only draw it in 
buckets, pitchers, and bottles, or flaſks. 3.) Becauſe 
it is requiſite in this ſervitude, that there be a water- 
| ſpring; whence it follows, that this right cannot be 
eſtabliſhed with regard to the water of ciſterns which 
are collected there from rains. | 

The ſervitude aque hauſtus may be conſtituted even 
though the well be not yet built; becauſe the promiſe 
of this right of ſervitude includes the racit condition, 
that it ſhall take place in cale a well be dug afterward, 

This ſervitude includes the rights of a by-path and 
highway (iter et viam), but only for going to draw 
water, — hg ' 


$ 43- | 

VL.) The ſervitude pecoris ad aquam appulſus, which 
takes place when Caius 1s obliged to allow his neigh- 
bour Seius to drive his cattle upon or through Caius's 
ground to water them. 5 

N. 1. By cattle here are underſtood all four-footed 
beaſts, even aſſes, ſheep, ſwine, &c. unleſs the kind 
and number of the beaſts be regulated. 


7 BY 944. 7 * 
VII.) The right of paſturage, (ſervitus paſcendi), 


which 
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which takes place when his neighbour Seius has a 
right to paſture his cattle on Caius's ground. 

N. 1. If the right of paſturage be granted in ge- 
neral, Seius may ſend there all his four-footed beaſts 
to paſture. | | 

But if this right be reſtrained to one kind only, for 
example, to horned cattle, or to ſheep, &c. no other 
beſtial can paſture there but thoſe agreed upon. 

There is likewiſe no difference berween the ſheep 
which are ſhorn twice and others, but Seius cannot 
ſend there any diſeaſed cattle ; Caius has even a right 
to require ſecurity from Seius on this head. | 

A man cannot ſend. to paſture any greater number 
than there were when the ſervitude was conſtituted, 
and it is reaſonable that the increaſe of the cattle be 
excluded, | 

When this right 1s acquired by preſcription none 
can be ſent to paſture on Caius's ground but the kind 
and number of cattle which were really paſtured there 
at the time that the preſcription run. Ea 

N. 2. This right of ſervitude may be exerciſed in 
all places where Caius had before the right of paſtu- 
rage, unleſs a certain time and certain places be agreed 
upon. | 

N. 3.. No other uſe can be made of this right of 
ſervitude, but that to which it is deſtined; ſo ſuppoſing 
Seius, who enjoyed a right of paſturage on Caius's 
ground had no longer any cattle, he would not have 
a right of cauſing grafs to be mowed on that ground. 

N. 4. Neither can Seius yield his right in favour 
of another ſubject or neighbouring heritage. 

N. 5. But Seius's right does not hinder Caius from 
paſturing his own cattle on the ſame ground. See a- 
bove, $11.5 17. N. 3. Nevertheleſs, if one of the 
two ſhould pretend to keep more cattle than the pa- 
ſturage can maintain, the judge ſhall take cogniſance 

* of 


— 
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of it, and determine the number of beaſts which each 
may have paſtured on that ground. 

N. 6. The proprietor of the dominant ſubject has 
no right to do any thing to render the ſervitude more 
- burdenſome. See above, title II. $ 11. On the other 
fide, 

N. 7. Neither has the proprietor of the ſervient ſub. 
ject a right to do any thing that may diminiſh the pa- 
ſturage. It is not then allowable for him, for example, 
a) Tofallow paſture-grounds in order to make meadow 
or laboured grounds of them; b) To build on them; 

c) To make ponds on them, &c. , and, d) When a man 
has a right of paſturage in another's foreſt, the pro- 
prietor cannot incloſe it all or in part with palliſades, 
nor with a ditch, unleſs a part were cut down, or the 
trees decayed; for then he would have a right to ſow 
in it fir-ſeed, or plant trees, Oc. and to incloſe it with 
palliſades or ditches ; in which caſe thoſe who have a 
right of paſturage in the foreſt are obliged to ſpare 
that place till the trees be come to a certain bulk; 
e) When the landlord of an eftate, on which his te- 
nants have jointly with him a right of paſturage, 
wants to fallow a part of it, which 1s marſhy and bar- 
ren, to make meadows of it, the tenants have no right 
to hinder him, and neither the landlord nor tenants 
can paſture their cattle there for three years. After 
the expiration of that term, the landlord ſhall every 

ear have the firſt crop of hay; and immediately'after 
it is made, the tenants may ſend thither their cattle 
to paſture, and ſo profit of the melioration of the 
common paſturage. 

It muſt be ſuppoſed, however, that, in the mean 
time, the community do not want paſturage; and if 
any difference ariſe on that head, the opinion of per- 
ſons experienced in ceconomy ſhall be taken, and the 
difference ſhall be ſettled at the party's charges who 
ſhall ſuccumb or have the worſt in the cauſe. 


N. 8. 
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N. 8. We cannot reckon as a right of ſervitude, 
1.) The paſturage that a whole community has upon 
an eſtate belonging to it. For every particular per- 
ſon, by getting his cattle paſtured in the places which 
belong to the community, uſes in that caſe a right of 
property, common to all ſuch as are members of the 
community. | 

2.) Neither can we reckon as a right of ſervitude 
the permiſſion granted precariouſty and out of pure 
kindneſs (precario et jure familiaritatis) to a neighbour 
for paſturing his cattle on grounds belonging to him 
who does him that favour, which in a dubious cafe 
is always ſuppoſed. This permiſſion of paſturing cattle 
jointly with thoſe of the proprietor of the ground, 
(compaſcuum), may be revoked when he pleaſes; and if 
the precarious title be clearly proved, either by wri- 


tings, or by witneſſes, his neighbour cannot found a 
claim even on preſcription. 


S 45- | 

VIII.) In general, all ſervitudes by means of which 
a peaſant's field procures any advantage to another 
like field, are reckoned among rural ſervitudes; for 
example, Seius's right to take out of Caius's ground, 
ſtone, lime, chalk, ſand, clay, turf, peat, &c. the right 
of cutting wood in Caius's foreſt, gathering acorns, or 
ſending ſwine to fatten there, | 


46, 
In dubious caſes all ſervitudes granted for the ad- 
vantage of a rural ſubject are rural ſervitudes, even 
though the ſubject were not mentioned, but only the 
proprietor, or though the agreement ſhould alſo be 
extended to heirs, or the ſervitude were granted by 
a town or village to another town or village. 
But if the ground itſelf reap no advantage from the 
ſervitude, and if the proprietor perſonally only oy 
0 
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of it, for example, if Caius allow Seius to walk in his 
park, to ſhoot in his foreſt, to draw water out of his 
well for drinking, or for the uſe of his kitchen, Oc. 
it is not a ſervitude, and conſequently Seius does not 
acquire a real right, but only a perſonal action ex pas 
ad id quod intereſt. Whence it follows, that in theſe 


caſes it is not neceſſary for the * to be coiiti- 
guous. 


47. 
All the ſervitudes of which we have juſt treated 


may be granted to ſeverals, provided the condition of 
the firſt be not made worſe by the eſtabliſhment of 
the rights of ſervitude granted to the laſt, 


R XI. 


Of the actions acquired by ſervitudes both perſonal and 
real, alſo of ſuch as the laws allow to thoſe who deny 
that "ſuch a right of ſervitude is due to another, 


(Quibus modis ſervitus vindicetur, vel ad alios pertinere 
negetur.) 


31. 
T has been ſaid above, that all ſervitudes ſuppoſe 
the poſſeſſion of a thing belonging to another, or 
of a right on a ſubject or heritage belonging to ano- 
ther, and that conſequently delivery is neceſſary for 
conſtituting a ſervitude. See part II. book IV. tit. III. 
$ 6.; part IT. book IV. tit. X. F 20, 

When then a ſervitude is only ſimply promiſed, 
and delivery has not followed, the perſon to whom 
the promiſe was made has only a ſimple perſonal ac- 
tion ex paclo, by which he may oblige the 88 755 who 
promiſed him the ſervitude to deliver it. 


58 2. 
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. 582. 

But when the ſervitude is conſtituted by delivery, 
the perſon in whoſe favour it is granted acquires a 
real right, and conſequently a real action, which is 
called an action on one's own confeſſion, (aclio confeſ- 


a) 
m 9 3. 


A confeſſory action, or action on one's own confeſ- 
ſion, (actio confeſſoria), is a real action, by which we 
pretend that there is due to us, or our lands, a right 
of ſervitude on a neighbour's lands. 


8 4. : 
A confeſſory action (confeſſoria) is either direct or 
real. 


5. 

A direct action is allowed to one in whoſe favour 
a perſonal or real ſervitude is conſtituted. 

With reſpect to real ſervitudes, the proprietor of 
the ground alone can raiſe a confeſſory action; where- 
fore he is bound to prove his right of property, un- 
leſs he poſſeſſes the ground in quality of proprietor. 

No uſufructuary then can claim the rights of ſer- 
vitude belonging to the land, unleſs the uſufructuary 
wants to raiſe a confeſſory action in the proprietor's 
name. The caſe is otherwiſe, when an uſufructua 
is interrupted in the enjoyment of his uſufruct, in 
which caſe he may claim the uſufruct in his own 
name, by a confeſſory action. 


| $ 6. 

The confeſſory action (confeſſoria) takes place againſt 
all fuch as interrupt the proprietor of the dominant 
grape, to uſe his right of ſervitude; whether by 
orce or only by words; or directly, for example, 
when the proprietor of the ſervient ſubject will not 
allow the inſtruments deſtined for the uſe of the ſer- 
vitude (inſtrumenta ſervitutis) to be repaired. 

It 
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It follows, from what has been juſt eſtabliſhed, that 
this action may be raiſed, not only againſt the proprie. 
tor of the ſervient lands, who conſtituted this ſervi. 
tude, but alſo againſt any poſfeſſor of thoſe lands. A 
man is alſo reckoned a poſſeſſor, who has fraudulent! 
ceaſed to poſſeſs, or one who offers to defend the 
cauſe. | 

When there are ſeveral proprietors of this ſervient 
ſubje&, and one of them interrupts the poſſeſſor of the 
ſervitude from uſing his right, the action may be 
raiſed againſt him for the whole, (in ſolidum.) 


| 8 7. 
The direct action (adio confeſſoria diretta) has, for 
its object, all the different kinds of ſervitudes, perſon- 
al, real, rural, and urban. See above, $ 5. 


C 8. 

By raiſing a confeſſory action, a perſon pretends and 
maintains, that a ſervitude is due to him on a neigh- 
bour's ſubject; that, conſequently, the poſſeſſor has 
no right to interrupt him in the uſe of it, and that 
he ought to put the demandant in the poſſeſſion of this 
ſervitude, and be accountable to him for all damage 
and intereſt, (cum omni cauſa.) 

The demandant may alſo require ſecurity from the 
defendant, that he will give him no future diſturb- 
ance, (cautionem de non ulterius turbando); and, if he 
will not give it, he may be obliged ſo to do by an exe- 
cution. In ſuch a caſe, the judge is at liberty to an- 
nex penalties to his diſobedience. | 

If the defendant ſuccumb or be caſt in the cauſe, 
and nevertheleſs continue to diſturb the demandant in 
the exerdiſe of his right, he ſhall be obliged to pay 
the damages occaſioned to the demandant, according 
as the latter ſhall eſtimate them by his oath in Item. 

When ſeverals have a right to a ſervitude, and one of 

| them 


Parr II. Book IV. Titre XI. 153 


them is diſturbed in the exerciſe of that right, he may 
alone raiſe a confeſſory action for the whole (in ſolidum.) 
Moreover, this action is competent alſo to heirs. 


| $ 9- ur 16 | 

The advantageous action (confeſſoria utilis) takes 
place, when a right of ſervitude 1s acquired from a 
perſon who has not the property of the ſervient ſub: - 
ject ; or whoſe property is not full and entire. 

Thence it follows that the direct action cannot be 
raiſed againſt a vaſſal, nor againſt one who has a right 
to the ſurface, nor againſt a leaſeholder, and that 
there lies only againſt them, when they have conſti- 
tuted a ſervitude, a#io confeſſoria utilis, an advantage- - 
ous action. 

A perſon who has other rights beſides that of 
ſervitude on his neighbour's ground; for example, 
a right to tythes, to nn to a juriſdiction, Ec. 
may claim them by an advantageous action, and de- 
mand that the perſon diſturbing the claimant may be 
obliged to pur a ſtop to the diſturbance, and to leave 

him in the poſſeſſion of his right. Every thing that is 
competent in a direct action takes place allo in an ad- 
vantageous action, (in adlione confeſſoria utili.) 


C 10. 

Such perſons in whoſe favour a right of ſervitude 
has been legally conſtituted, have likewiſe other ac- 
tions for ſupporting themſelves in their real right 
namely, 1.) An action of theft or robbery, (aFionem 
furti), when any moveable thing is ſtolen, which was 
ſubject to a right of ſervitude : 2.) An action on the A- 
quilian law, (actionem legis Aquiliz), when any damage 
is occaſioned to the thing or lands ſubjected. 3.) The 
poſſeſſor of a ſervitude may alſo prohibit any inno- 
vation, which is called novum opus nunciare; and the 
laws have alſo allowed, 4.) Interdicts for the ſuppory 
of his poſſeſſion, GC C8. nate th: 4 

Vol. I. U § 11, 
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C II. 

We have hitherto ſhown: how a perſon who has a 
right to a ſervitude on his neighbour's eſtate may ſue 
one who diſturbs him in the exerciſe of his right, and 
redemand or claim it in a confeſſory action. 

But as it often happens that a perſon, from whom 
2 right is required denies it to be due, and conſe- 
quently maintains that he is not obliged to allow it 
to be exerciſed, the laws have allowed him, for the 
ſupport of his liberty, a negative action (#egatoria.) 


§ 12. | 

A negative action (ao negatoria) is a real action, 
by which a perſon againſt whom a right of ſervitude 
is claimed denies that the ſubject or eſtate belonging 
to him is able in a ſervitude, concluding in conſe- 
quence, that the perſon who claims it may be caſt in 
his claim, that his eftate be declared free from that 
burden, and, beſides, that the perſon who occaſions 
the diſturbance be ordained no further to diſturb him 
in the liberty which he enjoys. 


S 13+ | 

This action is founded on natural equity, as every 
thing is to be reckoned free from any burdens till the 
contrary be proved. This is likewiſe the reaſon that 
a perſon who denies a ſervitude to be due, is not ob- 
liged to prove the freedom of his eſtate. This is 
alſo the caſe, even when the perſon who claims the 
right of ſervitude is actually in poſſeſſion of it, and 
hath been ſupported in the moſt ſummary or ordi- 


nary poſſeſſory, (in ſummariſimo vel poſſe Herio ordi- 


nario.) 


When then the proprietor of the ſervient ſubject, 
after being caſt in the poſſeſſory, raiſes a petitory 
which was reſerved for him, that is to ſay, when he 
raiſes a negative action, he needs only found his action 
plainly on natural liberty and, if the perſon who 1s 

in 
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in poſſeſſion of the ſervitude deny the ſubject to be 
free, it is his buſineſs to prove it by ſnowing that the 
ſervitude was legally conſtituted. See the Frederi- 
cian Code, part II. book III. § 10. and 11. 


14. 
The negative action is like wiſe diſtinguiſhed into 
direct and advantageous. | 


\ + NS 4 He 

The direct action (negatoria direfa) is only grant- 
ed to a perſon who has the true and full property of 
the ſubject, on which another claims or poſſeſſes a 
right of ſervitude. But if the firſt do not poſſeſs 
the thing or ſubject, he muſt previouſly prove his 
right of property. 

The advantageous action (negatoria utilis) is allow- 
ed to ſuch as have only an advantageous or revocable 


right of property; the laws alſo allow it to ſuch as de- 


ny that the demandant has any other right- on their 
eſtate, than that of ſervitude, namely, the right of 
hunting, of tythes, of juriſdiction, Sc. and who 
conſequently maintain, that he is not founded in claim- 
ing ſuch a right. 
Y 8 16. | 
The negative action has then for its object the pre- 
ſervation of the liberty of an eſtate, over which ano- 
ther claims a right of ſervitude, or other rights which 
the poſſeſſor maintains are not due to him. By this 
action one may not only ſue for the liberty of his eſtate, 
but likewiſe demand all his damage and intereſt. 


U 2 Ti Ta. 
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„„ 


How ſervitudes are extinguiſhed. 


( Juibus modis ſervitutes amittantur.) 


| C3: 
Ural ſervitudes ( ſervitutes prædiales) ceaſe and 
come to an end, 

I.) When the eſtate for whoſe uſe the ſervitude 
was eſtabliſhed, or the ſervient eſtate, happens to pe- 
riſh. Thus when a houſe in whoſe favour the ſervi- 
tude ftillicidii had been eſtabliſhed upon a neigh- 
bour's court, happens to be deſtroyed and demoliſhed, 
the ſervitude comes to an end; in the ſame way, if a 
road on an eſtate, which is burdened by a right of 
ſervitude, happen to be rendered uſeleſs by an in- 
nundation, the ſervitudes, iter, via, and aus, ceaſe. 

N. 1. But, if the houſe be rebuilt, or the inun- 
dation come to ceaſe, theſe ſervitudes ſhall be reſto- 
red. Nevertheleſs, if, in the caſe of an inundation, 
the waters had formed, at the ſame time, a new chan- 
nel, it would be a new ſpecies, (nova ſpecies); in which 
caſe the ſervitudes, iter, via, allus, would ceaſe en- 
tirely, even though the waters ſhould afterwards leave 
their new channel. See above, part II. book I. 


title III. § 9. N. 7. 


N. 2. When only a part of the dominant ſubject 
periſnes, the part which remains preſerves entire (in 
ſolidum) tlie ſame right of ſervitude. When then, by 
an alluvion, a part of the dominant ſubject is carried 
away, or the lands happen to be diminiſhed by the 
new channel formed in them, the part of the eſtate 
which ſubſiſts does not loſe the right of ſervitude, 


which 
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' which belonged to the whole, unleſs the alluvion, or 


the new-formed channel have deprived the owner f 


the dominant eſtate of all means of uſing his right of 
ſervitude. 


—_— 


§ 2. 

II.) A ſervitude ceaſes, when the perſon to whom it 
is due does not uſe it in the manner preſcribed, and 
according to the nature of the ſervitude. For ex- 
ample, it a perſon who has only a right to draw a cer- 
tain kind of water, or to take it only at a certain 


hour, : ſhould draw another kind of water, or ſhould 
take water at other hours, &c. | 


S 3- 
III.) Servitudes are loſt when no uſe is made of 


them for ten years when parties are preſent, and twen- 
ty years when abſent; but, for this purpoſe, the pro- 
prietor of the ſervient eſtate * muſt have prohibired 
the proprietor of the dominant eſtate to uſe the ſervi- 
tude, or, in fact (ipſo facto), + have interrupted him. 
For example, if the proprietor of the ſervient ſubje& 
build the fide on which the proprietor of the domi- 
nant ſubject had right to ſtrike out lights; if the laſt, 
wanting to put a beam or joiſt in the wall of the firſt, 
the latter ſnut up the holes of his wall deſtined to 
that purpoſe; if the owner of the ſervient ſubject 
heighten his houſe to the prejudice of the right which 
the owner of the dominant ſubject had to hinder him. 
In all theſe caſes, if the proprietor of the dominant 
ſubject acquieſce in the fact or prohibition of the 
proprietor of the ſervient ſubject, for ten or twenty 
years, without uſing his right, the latter obtains the 
liverty of his eſtate by means of uſucapion. 


TCLAM3. 62, Quem. ſerv. amitt. ib. Non poteſt videri uſucepiſſe 


vicinus tuus libertatem ædium ſuarum, qui jus tuum non inter- 
pellavit. 


T L. 6. ff. de ſerv. urb. | 
. It 
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It has been obſerved above, that, with regard to 
ſervitudes whoſe uſe is not continual, (de ſervitutibus 
Aiſcontinuis), there muſt be twenty years to preſcribe 
the liberty of one's eſtate, even when parties are 
preſent. | 

N. 1. When the poſleſſor of the dominant eſtate has 
been ſilent for nine years, reckoning from the time 
of being prohibited, and happening afterwards to 
{ell the eſtate, the buyer does not exerciſe the right 
of ſervitude during the tenth year, the liberty of the 
eſtate is preſcribed, in the way of uſucapion, and the 
ſeller's negligence is prejudicial to the buyer. | 

N. 2. Nevertheleſs, the proprietor of the dominant 
eſtate ſhould not loſe the right of ſervitude belong- 
ing to it, becauſe he had made no uſe of it for a 
certain time. When that proprietor does not poſſeſs 
the eſtate by himſelf, but by others; ſuch as a far- 
mer, a leafeholder, or feuholder, and one who has 
a right to the ſurface. Indeed, in ſuch caſes, no neg- 
ligence can be imputed to the proprietor, and he 
could ſtill leſs be accuſed of it, if he had proteſted 
againft the prohibition, either before a notary and 
witneſſes, or judicially, and cauſed his proteſt to be 
notified to the proprietor of the ſervient eſtate. 

N. 3. Neither does the not uſing a ſervitude incur 
any prejudice, when the proprietor of the dominant 
eſtate, out of friendſhip for his neighbour, does not 
exerciſe his right for a certain time, and takes an 
acknowledgment to that purpoſe. 

N. 4. Beſides, one does not loſe the right of ſer- 
vitude by not uſing, but when it is not exerciſed at 
all. Ir is ſufficient then, for the preſervation of a 
perſon's right, that he have exerciſed it once in the 
ten years, or have uſed a part of the ſervitude. For 
example, a) A man who has the ſervitudes aus, viæ, 
&c. 2 not loſe them, ff he conſtantly uſe the road 
for foot-paſſage, though he do not drive his cattle 

on 
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on it during the time requiſite for preſcription. 
b) When a neighbour has been allowed a paſſage 
through two eſtates, and paſſes conſtantly only through 
one of the two for ten or twenty years, he does not 
loſe the right of paſſing through the other eſtate ; 
becauſe the paſſage through the two eſtates is but one 
and the fame ſervitude, which he exerciſed in part. 
When one of the partners or joint proprietors ules a 
ſervitude belonging to a common eſtate, the other 
partner thereby preſerves his right, even though each 
partner had a particular place aſſigned to him for uſin 
the ſervitude. The caſe 1s otherwiſe when, the eſtate 
having been divided, each has his ſeparate ſhare, and 
ſo are ſocii vel condomini pro diviſo. 

NM. 5. Neither is a ſervitude loſt by not uſing it, 
when the proprietor of the dominant eſtate is hin- 
dered from proſecuting his right; for example, 

a) When he is furious, a prodigal, a minor, Cc. 
Obſerve, that, when the ſervitude has been conſtituted, 
both in favour of a perſon who has attained the age 
of majority, and in favour of a pupil, the right of 
the perſon come to age is preſerved by the pupil, who 
may demand reſtitution of the whole. 

b) When the proprietor of the dominant eſtate is 
detained priſoner, and cannot take care of the preſer- 
vation of his own right; which would take place, 
Fa though he were in priſon through his own 
ault. | 
N. 6. It has alſo been declared elſewhere, that nei- 
ther things common, nor thoſe out of trade, can ever 
be loſt by not uſing them. | 


4. | | 
IV.) When a perſon in whoſe favour a ſervitude 
has been granted on his neighbour's eſtate, makes no 
uſe of it for thirty years, his neighbour acquires the 
liberty of his eſtate by preſcription, which is freed 


from 
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from that burden, and neither preſumptive juſt (bong 


. de) poſſeſſion, nor a juſt title, can enter into conſide- 
ration. | 


V.) Servitudes come to an end alſo by confuſion, 
when the two eſtates are united in one owner ; for ex- 
ample, when the poſſeſſors of the dominant and ſer- 
vient eſtate are heirs either to the other, or one of 
them ſells his eſtate to the other. 


§ 6. 

VI.) Servitudes alſo come to an end, when the right 
of the perſon in whoſe favour they are granted hap- 
pens to ceaſe. When then a right of ſervitude has 
been granted to a neighbour by a perſon who has on- 
ly a revocable right of property, ſuch as a leaſeholder, 
or feu-holder, a vaſſal, one who has a right of ſurface, 
c. the ſervitude ceaſes when the tight of the leaſe- 
holder, or feuholder, Sc. expires. 


3 

VII.) The right of ſervitude 1s alſo extinguiſhed, 
when the proprietor of the dominant eſtate renounces 
his right: but to render the renunciation valid, it is 
requiſite, a) That the perſon who deſiſts from his 
right be the ſole proprietor of the eſtate in whoſe fa- 
vour it is eſtabliſhed; b) That he have the full and en- 
tire property of it; c) That it be an irrevocable pro- 
perty; and, d) That the proprietor have power to 
diſpoſe of his own eſtate. 

N. 1. A renunciation may. alſo be made tacitly, 
which happens when the proprietor of the dominant 
eſtate allows to the owner of the ſervient eſtate things 
contrary to the right of ſervitude; for example, if 
Seius having a right of ſtillicide, and a ſervitude of 
not building higher, (altius non tollendi), on his neigh- 
bour Caius's court, renounce the laſt ſervitude. See 
below, F 11. | 


Likewiſe, 


. 


N 


Werne , 23” a 


Likewiſe, when the proprietor of the dominant e- 
ſtate diſcharges a ſervitude on which another ſervitude 
depends; for example, if Seius having on Caius's 
eſtate a ſervitude of drawing water, (aquehauſtus), re- 
nounce it; he alſo renounces a right of paſlage, 
which is an appendage of it; even though he had of- 
ten before made uſe of the paſſage for other purpoſes 
than to draw water, 

C8. 
VIII.) Perſonal ſervitudes are extinguiſhed alſo by 


other means. See above, part II. book IV. title III. 


\'E | Be 

IX.) When a ſervitude 1s only granted for a certain 
time, or for the life of the proprietor of the dominant 
eſtate, it does not ceaſe indeed by law, by the expi- 
ration of the time, or by the death of the dominant 
proprietor, by reaſon that the cauſe of a ſervitude 
ought to be perpetual; but if the proprietor of the 
dominant eſtate want to exerciſe the right of ſervi- 
tude after the agreed time, he may be caſt in his 
claim by an exception of fraud, ar of covenant, - (ex- 
ceptione doli vel padli.) N 

: § 10. 

X.) A ſervitude does not ceaſe by the proſcription 
of the proprietor of the dominant tenement, nor by 
the confiſcation of his effects; becauſe a ſervitude is 
not annexed to the perſon, but to the eſtate, which, 
with all its rights, falls to the public. The caſe is 
otherwiſe with reſpe& to a ſervitude of uſufruct. See 
above, part II. book IV. § 21, 


§ 11. | 
When a perſon poſleſles ſeveral ſervitudes on his 


. neighbour's eſtate, though the one happen to ceaſe by 


not uling, or by renunciation, c. that does not hin- 


der the others from remaining in force. 


Vor. II. X VI. 
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N. 1. If then a man have upon his neighbour's houſe 
both the ſervitude of ſtillicide, and the ſervitude of 
not building higher, (altius non tollendi), and grant to 
his neighbour a permiſſion to heighten his houſe, the 
ſervitude of ſtillicide is not loſt, becauſe the neigh- 
bour has no right to heighten his houſe, but in ſo far 
as that can be done without prejudicing the ſervitude 
not renounced. SE 

But if his neighbour cannot heighten his houſe 
without prejudicing the ſervitude of ſtillicide, this 
ſervitude -would ceaſe alſo, becauſe without that the 
permiſſion of raiſing his houſe would be ineffectual, 

N. 2. When the dominant eſtate belongs to ſeveral 
owners, in whoſe favour a real ſervitude has been 
granted, and when poſſeſſing each his ſhare ſeparately, 


(pro diuiſo), one loſes his right by not uſing, or by re- 


nunciation, &. this right does not accrue to the o- 
thers. If then each have a right to ſend ten cattle to 
aſture on his neighbour's eſtate, and if one of them 
8 to loſe his ſervitude, the reſt do not profit by 
it, and can ſend each but the ten cattle that he ſent 
before. 
The caſe would be otherwiſe if the eſtate were com- 
mon undivided, (pro indiviſo.) See above, F 3. u. 4. 
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Summary of the fifth book. 


Q I; : 
FTER having explained the two firſt 
A rights, to wit, property and iervitudes, (domi- 
nium et ſervitutes), we mult now treat of the 


third real right, namely, of pledges. and mortgages. 
See above, part I]. book I. title II. 


C2. 
In the ſecond title is ſhown what muſt be under. 
ſtoad by a pledge and a mortgage; and the manner 
of couſtituting chem is explained, and the ellccts 


which they produce in law. 


+. 


In title III. we ſhall treat of tacit pledges or mort- 
gages, and of the caſes in which they take place. 


9 4 
In title V. is ſhown 24 are the things which mar 
be pawned or mortgaged. 


In title V. we treat, by way of reference, of the 
right of priority due to a pledge or mortgage ; and, 
in title VI. of the way of ſelling pledges and mort- 
gaged eſtates, when the debtor does not pay. 


8 6. | 

In fine, in title VII. is ſhown what are the methods 
of extinguiſhing rights of pledge or mortgage. 

X 2 IT 


moveables. 
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„„ II. 


Of the meaning given to the words pledge (de pignore) or 
mortgage, of the way of conſtituting them, and of the 
effetts which they produce. 


yr. 
HE. third real right is that which is called a 
| pledge, (pignus.) 
The word pledge is a general term, which includes, 
a) The pledge properly ſo called, (pignus in ſpecie); and, 
b) Hypothec or mortgage, (pothecam.) | 
By the word pledge is underſtood either a contrat 
ot pledge, (contractum pignoris), or the real right; that 
is to ſay, the right acquired on the thing itſelf, which 
is Pawned, (jus in re). The contract of pledge ſhall be 
treated of in the third part, becauſe it is among real 
contracts. And in this title we ſhall treat of a pledge 
as that name denotes a real right. ; 
A pledge (pignus) differs from a mortgage only in 
this, that a pledge neceſſarily requires delivery; 
whence alſo it happens that the right of pledge may 


be eſtabliſned both on things moveable and immove- 


able, whereas a mortgage can only be conſtituted by 
a ſimple covenant, (pacto nudo), and only affects im- 


In both caſes the creditor acquires a real right an 
a real action, which 1s called a&7o hypothecaria. 


$2. 
According to the law of nature there ariſes from 
a pledge or mortgage only a perſonal action ex pad, 
which the creditor may raiſe againſt the debtor who 
has dehvered the pledge, or conſtituted the mortgage, 
| "of to 
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to oblige him to pay what he owes, or to allow the 
pledge or immoveable ſubject mortgaged to be ſold. 
If the creditor have loſt poſſeſſion of the pledge, or 
of the immoveable ſubject mortgaged, he could not 
according to the law of nature redemand them, and 
a claim of right muſt be raiſed by the debtor him- 
ſelf, or he muſt yield his action to the creditor. It 
has been ſhown above for what reaſon the civil laws 
allow a creditor a real action, by which he has a right 
not only to require what is due to him from any poſ- 
ſeſſor of the pledge, but alſo when he has loſt poſſeſ- 
ſion of the pledge or immoveable ſubject mortgaged, 
to claim them in his own name. 


9 3: 
A pledge or mortgage is then a real right with 
which a debtor affects his goods in whole or in part in 
favour of his creditor, and in ſecurity of what he 
owes him. 

$ 4+ 


A pledge and a mortgage being eſtabliſhed ſolely 
for the ſecurity of the creditor, 1t follows, that an ob- 
ligation or a loan muſt neceſſarily precede, on account 
of which the pledge is delivered, and the mortgage 
conſtituted. Moreover,” the obligation or loan may 
be pure and ſimple or conditional, and a pledge, &c. 
may be granted only for a part of the loan. 
N. 1. It 1s ſufficient nevertheleſs if the debt or ob- 
ligation be natural, (debitum naturale) ; that is to ſay, 
if it be an obligation, which, without operating an 
action, has nevertheleſs the other effects of an obliga- 
dion, (effedtus debiti.) But a pledge, Sc. cannot be 
granted when the obligation is civil, (debitum civile); 
that is to ſay, when there arifes indeed an action from 
the obligation, but when the action is ineffectual, as 
happens when the action may be eluded by a perpe- 
tual exception, a 
N. a. 
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N. 2. A pledge may be granted for a loan made to 


another, or for a future loan. 

N. 3. But a pledge, Sc. cannot be conſtituted for 
an obligation flowing from a crime, becauſe the per- 
ſon obliged ought to be corporally puniſhed ; never- 
theleſs, if the queſtion be only about appearance in 
court, (de judicio ſiſti), or about a fine, a pledge, &&, 
may be cviititured in ſuch caſes and for ſuch obliga- 
£101:5, 

N. 4. A pledge, c. is indeed an acceſſory of an 
obligation. Neverthelels, it is of a particular nature; 
thus a pledge ſubliſts ſome time, though the obligation 
be null or extinguiſhed , tor example, when a cura- 
tor alienating his miner's fortune without obſerving 
the folemnitics requiite, and engaging. his own for- 
tune for the tccurity of the ſale, the minor afterwards 
cets the contract annulled; in this caſe the pledge 
ſubſiſts, and the curator may be proſecuted in an hy- 
pothecary action, (atone bypothecaria.) 


| rs | 
The pledge, &c. is diſtinguiſhed, 1.) Into general 
and ſpecial, (in generale et ſpeciale) ; 2.) Into neceſlary 
and voluntary; 3.) Into expreſs and tacit, (ep ſum 
et tacitum.) | 
$ 6. 


A general pledge affects all the debtor's effects, 
moveable and immoveable, corporeal and incorporeal, 
preſent and future. 

Among thoſe effects are reckoned leaſehold-eftates, 
and quit-rents, but not the fiefs nor eſtates of the 
debtor's heirs, nor things out of commerce, ſuch as 
things ſacred, holy, and religious. 

N. 1. The form uſed for the conſtitution of a ge- 
neral mortgage is under the mortgage of all effects, or 
under the mortgage of all eftates moveable and immoveable 2 | 

| becau 
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decauſe actions and obligations (a#iones et nomina) are 
included. 

It is not then a general mortgage when all the im- 
moveable ſubjects ny are engaged, 

N. 2. In a general pledge are not included the 
things which the debtor has not probably compre. 
hended, ſuch as the things uſed daily in a family, in 
furniture, table-linen, wearing-apparel, beds, &c. as 
well as the tools of his trade. REY 

NM. 3. A ſpecial pledge affects only one or ſeveral 
things to which it is reſtrained. We reckon likewiſe 
as a ſpecial pledge a collection or univerſality of 
things, (univerſitas, corpus), or a whole compoſed of 
ſeyeral parts; for example, a flock of ſheep, a ware- 
houſe of merchandiſe pawned, exc. ' 

N. 4. Acceſſions are alſo included in a ſpecial | 
pledge. Wherefore accretions to an eſtate which hap- 
pen by alluvion, belong to the pledge. Likewiſe 
lambs for replacing ſheep that may periſh, merchan- | 
diſe bought after the conſtitution of the pledge for 
the warehouſe, calves while they are not ſeparated 
from their dams, fruits hanging on the trees, ec. 

N. 5. When a debtor mortgages his eſtate, on 
which another has a right of uſufruct, that right 
is not included while the ſervitude continues: but as 
ſoon as the uſufruct is reunited to the property, the 
fruits which have not been ſeparated belong to the 
pledge. 5 


r — . — A Oo 


—— - — 


8.7. 

A neceſſary pledge is that which is eſtabliſhed by 
authority of a judge, when by way of execution a 
perſon is put in poſſeſſion of a thing, or of an eſtate, 
or heritage, (per immiſſionem). This pledge is allo eſta- 
bliſhed by a ſequeſtration, real ſeizure, or taking poſ- 
ſeſſion, (per miſſionem in bona), &c. 

N. 1. A voluntary pledge is eſtabliſhed either by 
an agreement, (ex conventione partium), or by a teſta- 
mentary 
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mentary ſettlement. It is eſtabliſhed in this laſt man. 
ner, when the teſtator obliges his heir to become 


| ſurety for Caius, by giving pledges to Caius's credi- 


tor. 

N. 2. To conſtitute a pledge it is not neceſſary to 
give an obligation or bond in writing: nevertheleſs 
it may ſerve to prove the right of preference, and in 
that reſpect is of ſome ule. 


88. 

The pledge or expreſs mortgage. (pignus expreſſun) 
is a pledge ſtipulated expreſsly by words; a tacit 
pledge is that which is eſtabliſhed by the laws to take 
place tacitly, that is to ſay, without agreement. It 
ſhall be treated of by way of reference in the follow- 


ing title. 
99. 


Any proprietor of a thing, or of an eſtate or heri- 
tage, who has a power to diſpoſe of it, may ſubjett it 
to a right of pledge or mortgage. 

Thence it follows that a pledge cannot be conſti- 
tuted on a thing belonging to another: nevertheleſs, 
if the pledge were eſtabliſhed by the debtor, and the 
proprietor of the thing pawned became heir either of 
the debtor or the creditor, the pledge would thereby 
be rendered valid ; which would likewiſe happen if 
the creditor or debtor ſhauld become heir of the pro- 
prietor of the thing pawned. 

N. 1. It is ſufficient however if the debtor have the 
civil or advantageous property of the thing which he 

awns ; wherefore allo leaſeholders, thoſe who have 
a right of ſurface, and others who have a real right, 


are impowered to conſtitute a pledge; but vaſſals have 


no right to do ſo without the conſent of the direct ſu- 
perior. It muſt, moreover, be obſerved, that in ſuch 
caſes the right of pledge ceaſes, when the civil or ad- 
vantageous property happens to expire, 


\'N. 2: 
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N. 2. When a perſon who conſtitutes a pledge on 
a thing is owner of it only in part, the pledge takes 
place only on his ſhare. ** | 

N. 3. The proprietor of a ſubje& may alſo pawn or 
mortgage by a third party, namely, by a commiliion- 
er, whom he has furniſhed with ſpecial full powers to 
alienate or pawn the thing. A general commiſſioner or 
attorney is impowered to eftabliſh a pledge, 1.) When 
he has borrowed and employed a ſum for the profic 
and advantage of the debtor, becauſe that itep is a 
part of his adminiſtration, and the debtor thereby be- 
comes richer. 2.) When being guardian he pawns 
things belonging to his pupil, becauſe, on one fide, the 
uardian has a right to do alone whatever is lawful to 
be done by the real proprietor; and, on the other 
fide, the pupil ſuffers no prejudice by it; for if he be 
hurt, he ought to be reſtored to his full right. Never- 
theleſs, if the queſtion be concerning immovcable ſub- 
jects, the guardian has not a richt to mortgage them, 
till previouſly he have obtained a decree of alienation, 
(decretum de alienando.) 3.) When the proprietor ap- 
proves the deed of his attorney or commiſſioner, either 


5 expreſsly, or at leaſt tacitly by his ſilence. 4.) When 
f the proprietor having previouſly allowed his general 
y commiſſioner to borrow ſums, and give mortgages for 
if ſecurity, the latter has formerly conſtituted one or 
8 more ſuch mortgages. 

N. 4. A bona fide poſſeſſor has allo a right to conſti- 
1 tute a pledge or mortgage; for he has very near as 
ae much right as the real proprietor. Nevertheleſs, a 
. perſon, in whoſe favour a pledge has been eſtabliſhed 


by a boa, fide poſſeſſor, if he happen afterward to loſe 

the poſſeſſion, has a right (ir imitation of what takes 

| place in a Publician action) to raiſe an action of mort- 

ch gage only againſt the perſon who poſſeſſes the pledge 
on a leſs title than his own ; and this is the reaſon that 
he has never a right to raiſe this action againſt the 
real proprietor. 


Vol. II, * & 10, 
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| § 10. 
We ſhall treat below, in title IV. of the things on | 
which a pledge may be conſtituted. 


C 1t. 

The effect of a pledge, or of a mortgage, legally 
eſtabliſhed, conſiſts, 1.) In the creditor's acquiring 
thereby a real right, (though the immoveable ſubject | 
mortgaged have not been delivered.) Whence it fol. | 
lows, that he may transfer to another his right of 
pledge, or mortgage. But, if the creditor yield his 
right of pledge or of mortgage to another, with a view 
to hurt the debtor's right, and that he may haye | 
more trouble in redeeming the things pawned or | 
mortgaged, the debitor may raiſe againſt the credi- | 
tor an action of ſtellionate, for fraudulently alienating 
what was not his own. | 

2.) In this, that, in a competition of creditors, a 
perſon who has a right of pledge or mortgage, is ( 
preferred to creditors by writing, or perſonal credi- 
tors, * a ſubject which has been treated of in the Fre- 
derician Code, p. 306. 

3.) In the creditors having power to ſell the pledge | 
or immoveable ſubject mortgaged, when the debtot | 
does not pay what he owes. | | 

4.) In his having power to ſupport himſelf in the | 
poſſeſſion of the pledge or eftate mortgaged by means 
of interdicts; for example, by that which is called 
interdifttum Salvianum. In fine, | | 

5.) The principal effe& of this real right is, that | 
the laws have allowed to the creditor an hypothecary [ 
action, or an action on his mortgage. | 

| 


§ 12. 
The hypothecary action, or action on a mortgage, 
(aftio lypotbecaria), is a real action, by which the 


[ * This ſeems to be another book under this title, directing the 
form and method of procedure in law-ſuits. ] 


creditos 
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creditor may redemand the pledge or immoveable 
ſubject mortgaged, from all ſuch as are in poſſeſſion 
of it. 

C 12, 

The laws have allowed this action, both to the 
creditors to whom the pledge was delivered, and to 
ſuch in whoſe favour the mortgage was eſtabliſhed, 
without making any diſtinction between the pledge 
or mortgage, general or ſpecial, neceſſary or volun- 
tary, expreſs or tacit. . 

N. 1. The laws ordain, in particular, in favour of 
the proprietor, who lets a country-eſtate in farm, 
that when the farmer ſhall pawn to him the move- 
ables and effects which it yields, without, however, 
delivering them, the owner of the eſtate may claim 
them from any poſſeſſor by an hypothecary action, 
which, in the caſe in hand, has the particular name 
of aclio Serviana ; ſo that the proprietor, or leſſor, has a 
right either to raiſe a perſonal action againſt the leſſee, 
to obtain from him his damages and intereſts, or to, 
oblige the poſſeſſor to reſtore the things pawned. But 
in this laſt caſe the leſſor is bound, previouſly to de- 
mand his reimburſement from the leſſee, and to ſeize 
and put to execution the effects both of the leſſee and 
his furety, even though ſome effects may be ſpecially 
engaged to the leſſor. e 

N. 2. The laws having allowed a tacit pledge, both 
to the proprietor or leſſor of a rural heritage, on the 
fruits ariſing from it, and to the proprietor or leſſor 
of a city-heritage, on the furniture which the leſſee 
has carried into the houſe hired by him; it is not ne- 
ceſſary that they ſnould have expreſsly ſtipulated in 
their favour a right of pledge, which they have by 
the benefit of the laws. 

N. 3. The hypothecary action is tranſmitted to 
heirs ; but ſingular ſucceſſors, ( ſucceſſores fingulares ), 

h 2 | ſuch 


% 
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ſuch as, for example, aſſigns or ceſſionaries, have 
the action called pot hecaria utilis. 
N. 4. When there are ſeveral heirs, each has a 


right for himſelf alone in ſolidum, to raiſe an hypothe- 
cary action. it 


E 

The hypothecary action takes place againſt all ſuch 
as poſſeſs the pledge or heritage mortgaged, or who 
are reckoned poſſeſſors, and in fo far as they poſſeſs 
it. And the poſſeſſor has no right to object to the 
creditor, the benefit of rank, (beneficium ordinis); that 
15 to ſay, to require him to proſecute firſt the princi- 
pal debtor, excepting in the caſe of u. 1. of F 13. 

This action likewiſe takes place againſt the poſſeſ. 
ſor's heirs, but only in ſo far as they are in poſſeſſion 

of the pledge or immoveable ſubject mortgaged. 


y 15. 
The creditor who raiſes this action ought to prove, 
I.) That the pledge and mortgage are valid; 2.) That 
the defender poſſeſſes the thing pledged. 


9816. 

The poſſeſſor is obliged to reſtore the pledge or 
immoveable ſubject mortgaged, with all its appenda- 
ges, (cum omni cauſa). Among theſe however are not 
included the fruits which the poſſeſſor has received 


fairly (bona fide), becauſe they never belonged to the 
creditor. 7 | 


17. 

When the poſſeſſor, * being condemned to re- 
ſtore the thing pledged or mortgaged, delays ſo to 
do, the creditor may conſtrain him by way of execu- 
tion, or otherwiſe he may ſue him to be accountable 


| 

| 

| 

| 

for his damage and intereſt, which he has a right to 
eſtimate on his own oath 7# litem. 


& 18, 
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| C 18. | | 
No creditor has a right to ſeize, on his own pro- 
per authority, (propria et privata auttoritate), the thing 
ledged or mortgaged, unleſs he wants to be ex- 
poſed to loſe all his debt, which in ſuch a caſe is 
to fall to our exchequer. 


| $ 19. | 
We ſhall treat in title VII. of the different ways 
in which a pledge or mortgage ceaſes and is extin- 


guiſhed. | 


"T1 Ti L528 


Of tacit pledges or mortgages, and of the caſes in which 
'—- They are tacitly conſtituted. 


(bn quibus cauſis pignus vel hypotheca tacite contrahitur.) 


'S - 


Pledge and mortgage may be tacitly conſtitu- 
ted, and ſuch engagements are called tacit hy- 
pothecs, or mortgages. 

The laws determining the caſes in which a pledge 
and mortgage are tacitly conſtituted; our will is, that 
no other tacit mortgages be admitted, but ſuch as are 
approved or determined by our laws, and that they be 
not under pretext of parity of reaſon extended to o- 
ther caſes. | | 

We have moreover determined, in our Frederician 
Code, part IV. the caſes in which tacit pledges or 
mortgages are to take place, 


- 


TITER 
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h . 


Of the things which may be pledged or mortgaged. 


4 


(ue res pignori vel hypothece date obligate ſunt.) 


HE laws allow to * or mortgage all things 
moveable or immoveable, corporeal or incor- 
poreal, preſent and future. 

Thus when a man wants to borrow money, he 
may pledge and mortgage, for the creditor's ſecurity, 
not only his houſes, his lands, but alſo the different 
rights of ſervitude, vie, itineris, attus. 

The debtor may alſo pawn to his creditor the 
pledge which has been eſtabliſhed in his favour. 
He has allo a right to engage or pawn to him an 
obligation or bond belonging to himſelf in property; 
in which caſe, however, the creditor is not impower- 
ed to raiſe againſt the debtor's debtor an action of 
mortgage. He would have, nevertheleſs, againſt this 
laſt debtor, the action called hypothecaria utilis, if this 
debtor had likewiſe conſtituted a pledge, or a mort- 
gage to his creditor, and if the latter had pawned 
his debt. | 

82. 

Thence it evidently follows, 

I.) That a pledge or a mortgage cannot be conſti- 
tuted on a thing which belongs to another. See 
above, tit. II. $ 9. and 10. 

When then a thing is common to ſeveral proprie- 
tors, and one of them pledges or mortgages the com- 
mon thing, the pledge or mortgage is valid only pro- 
portionally to his ſhare. 

There are, — caſes, in which a pledge 

or 
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ot mortgage may be conſtituted, on a thing belong- 
ing to another; for example, a) When a guardian 
engages his pupil's effects. b) When a commiſſioner 
or attorney engages things belonging to his conſtitu- 
ent. c) When an adminiſtrator of the effects belong- 
ing to another mortgages them for the ſecurity of 
what he borrows for meliorating his conſtituent's for- 
tune. 

Nevertheleſs, adminiſtrators of effects belonging 
to cities are not impowered to mortgage them with- 
out the approbation of the chambers of war, and of 
our domains. 

Likewiſe, d) When a fortune belonging to another 
is mortgaged on condition, and in caſe the mortgager 
acquires the property of it. This condition, more- 
over, is always tacitly underſtood, when the debtor 
mortgages his future effects. 

e) A thing belonging to another is likewiſe validly 
engaged if the proprietor conſent to the engagement, 
or afterward ratify the pledge or mortgage, or be- 
come heir to the mortgager; but the pledge is not 
valid, though the proprietor become heir to the cre- 
ditor. 

f) When a man has a real right in a thing belong- 
ing to another, he is impowered to pledge or mortgage 
ſuch a real right. See above, tit. IV. F 1. 


When a creditor engages a ſubject or eſtate, all its 
acceſſions are included in the pledge. 1 5 

Thus, when a perſon has mortgaged an area or void 
place, and afterwards builds a houſe there, that houſe 
is alſo included in the mortgage. | 

When a perſon mortgages a land-eſtate, and the 
eſtate afterwards gets any accretion by alluvion, that 
accretion 1s alſo included in the mortgage. 


$5. 
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II.) A man cannot engage things which their pro- 
prietor has not a right to alienate, as the things of 
which the laws have prohibited the alienation. Among 
theſe things are reckoned, 

1.) The dotal fortune. 

2.) Litigious things; that is to ſay, things with 
reſpect to which there is a ſuit depending. 

3.) Fiefs and feoffments in truſt, of which only the 
fruits and other cuſtoms can be pledged. 


4.) Things ſacred, holy, and religious, becauſe 


they are all out of the commerce of mankind. 


| 9. 6. | 
III.) There are ſome things which, for particular 

reaſons, cannot be pawned for example, 
1.) The arms of foldiers, and every thing belong- 


ing to their uniform. 
2.) The inſtruments and utenſils for the uſe of a 


peaſant's grounds ( inſtrumenta ruſtica), in which are in- 


cluded every thing indiſpenſably neceſſary for labour- 
ing of the grounds, and for agriculture. | 

3.) The maintenance allotted to the mortgager on 
an eſtate or heritage. 

4.) Perional ſervitudes, becauſe they are annexed 
only to the perſon. But when the proprietor reaps 
any advantage or profit from them, he may pledge 
the profit. Wherefore he has alſo a right to pledge 
or mortgage his uſufruct, but not the ſervitude which 
conſiſts in uſe, .(ſervitus uſus.) See above, tit. III. 
86. 
5.) All real ſervitudes which ſuppoſe neighbour- 
hood (viciniam), and an advantage ariling from them 
in favour of the dominant eſtate; becauſe both ceaſe 
when they are engaged to a third party. 


111. * 


+ k.}_ 
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of the preference allowed in a competition of creditors, 15 
ſuch as have a right of pledge or mortgage. | 


S this ſubject has been treated at length in the 
. * Frederician Code, part II. title II. p. 297. and 
following, we are ſatisfied to refer thither. 


T1 r KW: 


Of the alienation and ſale of pledges, and immoveable ſub- 
fefts mortgaged. * 


(De diſtractione pignorum et Hpothecarum.) 


| 5 1. 

Hen a debtor does not timeouſly pay what he 
owes, the creditor 1s at liberty to take the 
pledges and immoveable ſubjects mortgaged, and to 
fell them; but three caſes are to be diſtinguiſhed ; 
namely, 1.) If it have not been agreed in the obliga- 
= or bond, concerning the alienation or fale of the 

edge. 
; ot If the alienation or ſale of it have been per- 
mitted z; or, 

3.) If it have been prohibited, 


| $2. 
In the firſt caſe, when the debtor does not pay at 
the expiration of the term agreed, it is lawful for the 
creditor to ſell the pledge or immoveable ſubject mort- 
paged; which is a conſequence of the very nature 
of a pledge. For the creditor's ſecurity conſiſts in the 


L“ See note on p. 170.] 
vor. I. 2 liberty 
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liberty of alienating or ſelling the pledge, (in facultate 

. alienandi ;) ſo that the creditor himſelf cannot renounce 
the alienation or ſale, which can neither be hindered 
by the oppoſition or by the appeal of the debtor. 


In the ſecond caſe, when the alienation or ſale has 
been permitted, the creditor has ſo much the preater 
right to alienate or ſell the pledge or immoveable ſub. 
jet mortgaged, that the debtor has already conſented 
to it. | 


It is requiſite in both caſes, 

1.) That the debtor be backward in paying, (in mira 
ſolvendi); that is to ſay, that he have been already 

warned and ſummoned to pay, or that, in the obli- 

gation or bond, a certain day be fixed on which the 
_ reimburſement ought to be made; and, in this laſt 
caſe, there is no need of warning, unleſs it were par- 
ticularly agreed that it ſhould be uſed. 

If any difference ariſe on account of the alienation, 
or ſale of the pledge, it ſhall quickly and fummarily 
be adjuſted by the judge; and the ſale ſhall not pro- 
ceed till the judge have determined the difference; 
but, when he has given ſentence, there lies no appeal 
againſt his judgment. | 

2.) That the creditor act fairly, bona fide, in the a- 
lienation or fale of the pledge; that is to ſay, that he 
employ all his care to find buyers, who may pay 
reaſonably for the pledge, that, if poſſible, there may 
remain ſomething for the debtor, after paying of the 
debt. The creditor muſt alſo ſhun all colluſion with 
the buyers, or with the auctioner: and, if he know 
that the pledge does not belong to the debtor, he 

ought not to put it to ſale. 
3.) That the creditor, if the obligation bear the 
manner of proceeding to the alienation or ſale of the 
pledge, 


e 
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pledge, comply exactly with what has been agreed on 


| that head. 


In the third caſe, when the alienation has been pro- 
hibited, one has a right, notwithſtanding that pro- 
hibition, to proceed to the ſale of the pledge or im- 
moveable ſubject mortgaged. It is not ſufficient how- 
ever, in this caſe, to take the precautions preſcribed 
in N. 1. and 2. of the preceding article; but, a) The 
creditor muſt likewiſe, at fifteen days diſtance, thrice 
ſummon his debtor to-pay him, warning him, that, 
failing of payment, he ſhall be obliged to ſell the 
pledge. b) That, after the three ſummonſes he till 


ſuffer two years to run, after which he may, without 


any other advertiſement, {ell the pledge. 
1 

It muſt likewiſe be obſerved, that all ſales of 
pledges or immoveable ſubjects mortgaged, ought to 
be made judicially. 48 

* We have enacted in the Frederician Code, p. 199. 
and 287. the manner of proceeding in the ſale 97 move- 
ables; and, p. 201. and 287. $ 14. what muſt be obſer- 
ved in the alienation of immoveable ſubjects. 

That he may proceed to this alienation or ſale, the 
creditor is then obliged to apply to the debtor's judge, 
to produce before him the obligation, or bond, or the 
decree; to ſhow that he has obſerved the forms men- 
tioned above; and to demand that a day be fixed to 
make the valuation ; after which he ſhall proceed to the 


auction, the manner preſcribed in the Frederician Code. 


| S 7. | 
When the ſubject is ſold agreeably to what the laws 
ordain, the buyer acquires the full property of it, or 
the real right which had been mortgaged to the cre- 
ditor, and fold to him. The debtor has no right to 
f [ * See note on p. 170. ] 8 | 
2 2 redeem 
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redeem what is thus ſold; far leſs could he, on pre- 
text of enormous wrong, get the ſale annulled. 


| | 1 

When a pledge is ſold which does not belong to 
the debtor, the buyer obtains only a right to the power 
of acquiring it by uſucapion or by preſcription. 

N. 1. When the real proprietor of ſuch a ſubject 
ſold comes to evict it from the buyer, the creditor is 
not properly the ſeller, it is the debtor who is to be 
reckoned ſuch. | | 

But the buyer a) may raiſe againſt this debtor the 
action empti utilem, that he may warrant to him the 
ſubject ſold; b) He may alſo oblige the creditor to 
yield to him the action competent to him againſt the 
debtor with reſpect to the pledge, which is called ac- 
tio pignoratitia contruria: in this caſe he may ſue the 
debtor, and conclude for his being obliged to indem- 
nifty him on account of that pledge belonging to ano- 
ther, and to manage ſo, that he may ſurely get his re- 
1mburſement. 

The caſe would however be different, and the cre- 
ditor who brings a pledge to fale might be obliged to 
deſiſt from the eviction, 1.) If he knew that the pledge 
fold did not belong to the debtor; 2.) H he were an- 
ſwerable for the eviction; 3.) H he fold the pledge as 
being his own property; 4.) When the creditor has 
promiſed to warrant the buyer only, becaufe without 
that nobody would have bought the pledge; he 1s 
indeed obliged to put a ftop to the eviction, but he 
has a right to take his recourfe on that account a- 
gainſt the debtor to obtain his damages and intereſts, 


When a pledge is 3 ſale by a creditor, with- 
aut his being impowered fo to do, for example, with- 
out the debtor's being backward in payment, the ſale 
is null in law, and the debtor may redemand the fub- 


ject 


> 
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, ject from all ſuch as poſſeſs it, if they have not beſides 
"acquired it by way of uſucapion. | 


§ 10. | 

When the creditor has indeed a right to ſell the 
pledge, but does not obſerve the ſolemnities preſcribed 
above, the debtor is impowered to demand of him all 


his damage and intereſt, by virtue of the action pigno- 
ralitia. 
And if the buyer knew that the creditor did not 
obſerve thoſe ſolemnities, the debtor may raiſe againſt 
e the buyer the action venditi utilem, to oblige him to 
reſtore the ſubject which he has bought, with the 
. fruits received and to be received, provided the debtor 
£ pay him its price with the intereſts. 
/ 511. | 
, When the pledge or immoveable ſubje& mort 
2 has been legally fold, not only the debtor loſes the 
D property of it, but if there be poſterior creditors to 
whom the ſubject fold has likewiſe been mortgaged, 
q their rights and mortgages come to an end; beeauſe 
: their right is reſtricted ro what may fall to them of 
e the price of the ſale after the creditor who has a prior 
f mortgage 1s fatisfied. | 
. Cx | a 
ü V.. When the poſterior creditors reckon it their 
A advantage to keep the ſubject mortgaged, they have 
a right to offer to the firſt creditor what is due to him, 
* and to come in his place; a benefit which is entire- 
.. | ly equitable. | 
. 2. This benefit (beneficium offerend;) is allowed, 
I. To a poſterior creditor, who thereby acquires 
1- the prior creditor's right, but only for the ſum which 
J- was due to that firſt creditor ; wherefore alſo the 
le thing engaged is not a ſecurity for the poſterior cre- 
4 ditor*s debt; the latter however is not obliged to ac- 
| cept 


* 
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cept payment of one of the two debts, if the other 
be not paid at the ſame time. 

When the ſecond creditor has offered to pay what 
is due to the firſt creditor, and he wants to proceed 
to the ſale of the ſubject engaged, the creditor who 
follows him may likewiſe offer to reimburſe the ſecond 
creditor; but this third creditor muſt reimburſe the 
two ſums due prior to his own. 

When the firſt creditor wants to proceed to the 
ſale of the thing engaged, and the ſecond does not 
think proper to offer him his payment, the third or 
the fourth, Sc. creditor may be allowed to do ſo, and 
he is not obliged after that either to hear or to ac- 
cept the offers which may be made to him by prior 
creditors, who have not uſed the requiſite diligence to 
make their offer. : 

II.) The poſſeſſor of the thing engaged, who has 
ſued only an hypothecary action, has alſo a right to 
avail, himſelf of the benefit of offering payment, (bene- 

Thus when, for example, Seius ſells to Caius a ſub- 
ject which he has mortgaged to Mzvius, and Mzvius, 
in virtue of the hypothecary action, wants to rede- 
mand from Caius the ſubject mortgaged, Caius is at 
liberty to offer Mævius, on a ceſſion of his right, 
what is due to him of capital, intereſt, and expenſes. 

III.) In fine, the debtor himſelf may offer payment 
to the poſſeſſor of the thing engaged who hath paid 
the value or eſtimation of the proceſs, (æſtimationem 
litis) ; for example, when Seius has engaged a thing 
to Mævius, and Mzvius engages the thing to Caius, 
in this caſe the debtor Seius has a right, on offering 
to pay what he owed to Mzvius, to redemand from 
Caius the thing which Mzvius had engaged to him. 
If Mævius had engaged the thing for a greater 
ſum than what was due to him by Seius, the _ 

wou 
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would not be obliged to pay more than he owed to 
Mzv1us. 

Moreover, the offer to pay carinot take place but 
when the thing engaged has not been actually, or has 
not been legally (rite) ſold; for when it has been le- 


gally ſold, the right of offering (jus offerendi) no lon ger 
takes place. | : 


T-1T LL Xt 


Of the methods by which pledges or r are ertin- 


guiſbed. 
( Quibus modis pignus vel por beca ſolvitur.) 
§.1. 


Pledge or mortgage 18 extinguiſhed, and ceaſes 
A to take place with reſpect to the thing itſelf 


engaged, or with reſpect to the obligation for the ſe- 
curity of which the pledge was conſtituted. 


| 8 2. 
With reſpect to the thing engaged, the pledge or 
mortgage is extinguiſhed, 1.) When the creditor de- 
ſiſts from it, and reſtores it; which may be done either 
by expreſs declaration, or tacitly; either by delivering 
the pledge to the debtor, or by conſenting, without 
reſervation of his right, that the debtor alienate the 
thing engaged; bur in this caſe the debtor muſt real- 
ly alienate it. Moreover, the ſimple knowledge of 
the alienation of it made by the debtor is not ſuffi- 
cient to diſengage or redeem the thing engaged, un- 
leſs the alienation be made in favour of the public, or 
of a pious community. 
When the creditor conſents that the thing engaged 
erve 
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ſerve for ſecurity to ſome other creditor, he does not 
diſcharge his right of pledge, but only grants the pri- 
ority to the new creditor, who ought to be ranked be- 
fore him in a competition of creditors. 

When the debtor acquires by any other new title 

(ex nova cauſa) the thing engaged, and alienates it af- 
terward with the conſent of the creditor, the pledge is 
not thereby relieved, unleſs from the beginning the 
debtor had granted to the creditor a general mortgage 
on all his effects. 

2.) When the debtor gives another pledge to the 
creditor for the ſecurity of what is due to him, and 
the creditor accepts it, the firſt pledge no longer ſub- 
ſiſts, and is thereby extinguiſhed. 

3.)-It is likewiſe extinguiſhed, when having been 
eſtabliſhed for a certain time, that time 1s elapſed. 

4.) The pledge or mortgape is likewiſe extinguiſh- 
ed by uſucapion or preſcription, when a third party 
acquires fairly (Bona fide) and by a juſt title the thing 
engaged, and poſſeſſes it all the time requiſite to en- 
title him to acquire it by preſcription, namely, a year 
if it be a moveable ſubject, ten to twenty years if it 
be an immoveable ſubject, and thirty years if the que- 
tion be concerning the debtor himſelf, who has had 
the ſubject among his effects, but without poſſeſſing 
it fairly (bona fide) and on a good title. 

5.) The pledge or mortgage is extinguiſhed, in the 
fifth place, when the right which rhe debtor had to 
the ſubject engaged happens to ceaſe ; thus when he 
has engaged the produce of his uſufruct, or the ad- 
vantages which he reaps from a fief, or from an em- 
phyteuſis or long leaſe, Sc. all theſe engagements no 
longer ſubſiſt when once the debtor has loſt his own 
right. | 

hence it follows, that the ſecond creditor loſes 
his right of pledge or mortgage, when the former 
creditor has legally put to fale the ſubject en- 


gaged; 
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cl. becauſe the debtor's right was thereby extin- 
zuiſhed. | 

8 When Caius binds or provides to Titius a thing 
which Seius had engaged to him, and Seius afterward 
pays to Caius, the engagement made in favour of Ti- 
tius ceaſes, becauſe Seius having ſatisfied Caius, the 
latter had no longer any right in the thing engaged. 

6.) A pledge or mortgage is extinguiſhed, in the 
fixth place, when the thing engaged happens to pe- 
riſh. | 

If it periſh only in part, what remains continues en- 
gaged for the ſecurity of the creditor ; wherefore, 
when a houſe is mortgaged, if it happen to be de- 
ſtroyed, the creditor preſerves his right of mortgage 
on the area or ground. 

The thing engaged is reckoned periſhed, not onl 
when all the ſubſtance of the thing 1s deſtroyed, but 
alſo when its form or ſpecies is ſo changed, that it can- 
not be reſtored to its former ſtate : thus when a houſe 
has been mortgaged to a creditor, the mortgage 1s not 
extended to the materials, if the houſe happen to be 
deſtroyed. | 

In like manner, when a foreſt is mortgaged, the 
mortgage cannot be extended to the fall of wood ta- 
ken out of it, nor to a ſhip built of that wood. In 
the ſame way, the right of pledge which a perſon had 
on wool ceaſes, if it be employed in making a ſuit of 
cloaths, » | 

Note. When a ſervitude has once entirely ceaſed, it 
cannot afterward be revived, 


8 3. 
The pledge or mortgage is extinguiſhed with re- 
ſpect to the principal obligation, 8 
1.) When the debtor, or his commiſſioner or attorney, 
or a third perſon, pays the whole debt, with the inter- 
elt, charges, and damages, occaſioned by the debtor's 
Vol. II. A 2 fault; 
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fault; for if the payment be not entire, the pledge 
ſubſiſts in ſolidum for the ſecurity of what remains due, 
however ſmall the ſum be. 

2.) When the creditor is ſatisfied in any other way; 
for example, when any other thing is given him in 
payment, (per dationem in ſolutum); n when the 
obligation is extinguiſhed by what is called in law ac- 
ceptilation, (per acceptilationem), or has been changed in- 
to another by novation, (per novationem), without any 
mention made of the pledge. 

3.) When the debtor and creditor become heirs 
either of the other. 

A diſtinction however muſt be made, whether a 
perſon be heir purely and ſimply, or if he ſucceed on- 
ly on condition of reſtoring the ſucceſſion, (ſub lige 
reſtitutionis.) In this laſt caſe the pledge ſubſiſts, if 
the heir not having accepted the ſucceſſion willingly 
have been obliged to do ſo. | 

4.) When the obligation is extinguiſhed by com- 
penfation, which happens when the debtor has a clear 
and liquid claim againſt the creditor, and can make it 
good immediately; for the debt being by law de- 
ſtroyed by the compenſation, it evidently follows, 
that it extinguiſhes the pledgę which is only an acceſ- 
ſory of the debt. 

5.) When the debtor, for good reaſons, and after 
the judge has taken cogniſance of them, (prævia cauſe 
cognitione), conſigns the debt judicially. | 

6.) When the creditor diſcharges the debt to the 
debtor, and promiſes not to exact it; which may alſo 
be done tacitly, by giving to the debtor the obligation 
or bond. 

7.) When the debtor is by a ſentence acquitted 
and abſolved of the demand which has been made on 


him; which ought to take place even though the 
ſentence were unjuſt, 


8.) When 


f 
2; 
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8.) When the debtor being allowed his oath, ſwears 
that he owes nothing to the creditor. | 

9.) When the debt is preſcribed, and the creditor 
has not raiſed the hypothecary action within thirty 
years. 


94. 

When the pledge or mortgage no longer ſubſiſts, 
the creditor has nevertheleſs a right to keep the thing 
engaged by right of retention, (jure retentionis), if the 
debtor be owing him on any other account, till the 
other debt be likewiſe paid. 


B 0 0 


T- 11 I. 
Summary of the ſixth book. 


7 84. 
W have reckoned among real rights (jurium 
in re) ſucceſſions; ſee above; and ſhown, 
- that they are conferred either without will, 

(ab inteſtato), or by will. 

When a ſucceſſion or inheritance 1s conveyed with- 
out a will, the inheritance 1s a natural method of ac- 
. a real right, (modus acquirendi juris in re natu- 
ralis.) 

But when it is conveyed by will, it is a civil way 
of acquiring a real right, (modus acquirendi juris in re 
avilis,) 

We have referred the explication of theſe two 
kinds of ſucceſſion to this ſixth book and the follow- 
ing, both on account of the extent of this ſubject, 
As 3» and 


| | . —AUuU AS IT 
«a 
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and in order to treat of real rights, all in the ſame 
lace. 

. But it muſt previouſly be obſerved, that ſucceſſions 
comprehend two kinds of rights, namely, 1.) The 
right of property and other real rights; and, 2.) The 
perſonal obligations of the defunct. Whence it fol. 
tows, that by reckoning ſucceſſions among real rights, 
and referring them to the ſecond object of law, in- 
heritances have been conſidered only as they compre- 
hend the right of property or other real rights, and 
not as they include perſonal engagements, which be- 
long to the third object of law, which conſiſts in per- 
{onal obligations. 

- This is allo the reaſon that, a) the name of univer- 
ſal right (jus univerſum) is given to ſucceſſions or in- 
heritances, namely, becauſe they include all real and 
perſonal rights, (jura realia et perſonalia) ; for the ſame 
reaſon, b) the action which reſults from inheritance 
is mixed, becauſe it is real with reſpect to real rights, 
and perſonal with reſpect to perſonal rights. 


We ſhall treat in the ſecond title of the fourth real 
fight, which 1s acquired in the way of ſucceſſion or in- 


heritance, (ure hereditatis), and of the origin of ſuc- 
ceſſions in general. 


| | Z- 
In title III. ſhall be explained how deſcendants ſuc- 


ceed without will. 


"FEM 2 
| In title IV. how aſcendants ſucceed without will. 


In title V. how collaterals ſucceed withour will. 


8 6. 
In title VI. ſhall be ſhown how widows ſucceed 
| without 
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without will, by virtue of a right peculiar to them, 
(proprio jure.) | | 


S 7. 
In fine, in title VII. ſhall be ſeen how a ſucceſſion 
falls without will to our treaſury, 


-- 


T 1 1 II. 


Of the fourth real right, which is acquired by the method 
of ſucceſſion or inheritance ; and of the origin of ſuc- 
ceſſions. f 


(De ſucceſſione in genere.) 


I I. 
HE. fourth real right is acquired in the way of 
ſucceſſion or inheritance, (per hereditatem. 
By ſucceſſion or inheritance is underſtood that ſet- 
dement in virtue of which a man ſucceeds to the rights 
and effects which another has left at his death. 


C 2. 


Succeſſion is conveyed either without will or by 


will. 


Thoſe who ſucceed are, 1.). Children or deſcen- 
dants; 2.) Aſcending relations; and, 3.) Collaterals; 
to theſe ſucceſſions the civil laws have added, 4.) That 
of a huſband to a wife, and of a wife to a huſband ; 
and, 5.) That of our treaſury. 3 
The three firſt orders of ſucceſſions are founded 
on natural reaſon and equity, as ſhall now be ſhown. 


We have ſhown NO ©. that a family is a body 
or domeſtic ſociety, which nature itſelf has formed, 
and which may be viewed in two different lights ; 
1.) Jure proprio; that is to ſay, in a proper and par- 

| ticular 
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ticular meaning, according to which a family is com- 
poſed only of the father, of the mother, and of their 

Children; 2.) Communi jure agnationis; that is to ſay, 
an a more general meaning, in ſo far as a family in- 
cludes all the relations of one and the ſame ſtock. 
See part I. book I. title VII. 


8 4. 


A family being then, in ſome meaſure, but one 
body, formed by nature, there naturally reſults from 
it different privileges annexed to that body, which 
have been already mentioned. Thence it ſpecially 
reſults, that while any one of the family remains, it 
is not extinct; and the perſon who ſurvives ſucceeds 2 
to all the rights belonging to the family. 


When then a perſon of the family comes to die, 
his effects remain, according to the order of nature, 
with thoſe of the family who are called to ſucceſſions, 
in virtue of a right peculiar to them (ure proprio); 
among whom are comprehended only fathers and mo- 
thers, and their children. Wherefore, according to 
the courſe of nature, children ſucceed to their fathers 
and mothers. | | 

This is alſo the reaſon, that, according to the Roman 
laws, a) Children are called to the ſucceſſion of their 
fathers and mothers, both by nature, and, b) Ex veto 
parentum ; that is to ſay, becauſe uſually fathers and 
mothers wiſh to have their own children for their heirs. 
c) For the ſame reaſon, they are reckoned but one 
perſon with them; d) They are anſwerable for their 
deeds; e) They are their own and neceſſary heirs, 
(ſui et neceſſarii heredes); their ſucceſſions cannot be diſ- 
appointed, and they are held, in ſome meaſure, even 
in the lifetime of their fathers, as proprietors of their 
paternal effects, (pro dominis quodammodo bonorum pa- 

ternorum. ) 
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ternorum.) It is alſo for the ſame reaſon, that, ac- 
cording to thoſe laws, the paternal ſucceſſion is call- 
ed familia, and the action by which we proceed to a 
diviſion of the ſucceſſion, familiæ erciſcunde judicium. 
For fathers and mothers tranſmit their ſucceſſions to 
their children, by virtue of the family-right {jure 
familie). 2 
This is the origin of the ſucceſſion without will of 
deſcendants. 
FC 6. 


By the law of nature, according to which the laws 
of the Twelve Tables have ſettled ſucceſſions among 
the Greeks and Romans, the ſucceſſions of fathers and 
mothers cannot take place. The reaſon of this is 
manifeſt ; becauſe the children, as natural members 
of the family, were under the power of the father, as 
head of the family, who was maſter of all they ac- 
quired ; ſo that, at the death of the children, there 
was nothing which could be an object of ſucceſſion 
becauſe all that the children had remained the father's, 
after their death as well as before, by virtue of the 
. right of paternal power, (Jure patriæ poteſtatis.) But 
the laws having afterward granted to children ſome 
effects, called peculiars (peculia), and the power of 
diſpoſing of them, the ſucceſſion of fathers and mo- 
thers began to take place. For when children do not 
exerciſe the power which 1s given them, and do not 
diſpoſe of their peculiars, theſe effects remain in the 
family; that is to ſay, the fathers and mothers ſucceed 
to their children by virtue of a right which 1s pecu- 
liar to them, (jure proprio familiæ.) 

And this is the origin of the ſucceſſion without 
will of aſcendants. Whence we fee that the Ro- 
man laws were well founded, when they declared 
that aſcendants were not called to the ſucceſſion of 
their children by nature, but only from a motive of 

compaſſion, 
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compaſſion, (quod ſola ratio miſerationis, non natura, a. 
ſcendentes ad bonorum ſucceſſionem vocet.) 


When there are neither deſcendants nor aſcendants, 
and when conſequently the defunct has left after him 
only collaterals, the A exiſts in the agnats, but 
only in virtue of the right of agnation, (Jure agnati- 
onis), which does not comprehend the effects which 
are tranſmitted only to thoſe of the family who ſuc- 

ceed by a right peculiar to them, (jure proprio.) 
| Nevertheleſs, conſidering that agnats are incly- 
ded in the family, by the common right of agnation, 
(jure communi agnationis); for they deſcend all from 
the ſame ſtock, the laws have found it equitable 
that the effects ſhould come to them without will. 

And this is the origin of ſucceſſions without will, 
which take place in virtue of the common family. 
right, (jure communi familie.) 


F 8. 

But as, according to the law of nature and the laws 
of equity, when a father, a child, a brother, or a 
neighbour, come to die, the ſucceſſion ought neceſ- 
farily to fall, by virtue of the family-right, to thoſe 
who are relations in the neareſt degree, there thence 
reſulted this inconveniency, that they would have 
been obliged to leave their effects, by equal portions, 
to deprived children, or to unnatural fathers and mo- 
thers, or to unworthy collaterals : this is the reaſon 
that the laws have allowed dying perſons, contrary to 
the nature of all ſettlements, to diſpoſe of their 
effects after their death, to gratify one child more than 
another, provided that every one have his 8 
and even to diſinherit children for certain cauſes, to 
exclude collaterals, Sc. 

And this is the origin of wills, and of teſtamentary 

ſucceſſion, 


2 Pa” 


9 
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ſucceſſion, of which we ſhall treat in the following 
books. : 


111 La 


Of the firſt order of ſucceſſion without will, namely, of the 
| ſucceſſion of deſcendants. 


5 1. 
JE have already ſhown above, that children con- 
tinue in the family after their father's death; 
that is, they ſucceed without will in his right. 


| $ 2. 

All children, without diſtinction of ſex, born in 
lawful marriage, or legitimated by a ſubſequent mar- 
riage, ſucceed to their father's effects, whether they 
be under the paternal power, or have been delivered 
trom it by emancipation. | 

Likewiſe, poſthumous children, that is, ſuch as 
are born after their father's death, but in due time, 
and alive. Moreover, the portion to be reſerved for 


them is already determined, in expectation of their 
birth. 


\ 


Among lawful children are allo reckoned, a) Such 
as have been aſſumed (arrogati), that is to ſay, ſuch 
as have been adopted, not being under the paternal 
power, as well as ſuch as have been adopted by an 
aſcendant, (adoptati ab aſcendente;) b) Such as have 
been born of perſons publicly betrothed before the 
nuptial benediction; c) Such as are born of a mar- 
riage eſteemed valid, (ex matrimonio putativo), by 
the two parties, or only by one of the two parties, 
having a fair preſumption to reckon their marriage 
lawful, though it be null in law. 

93 . 584. 


[ 
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All the other children not comprehended amon 
thoſe juſt enumerated are not lawful children, and are 
not conſequently capable of ſucceeding. Such are 
thoſe, 1.) Who have been adopted by a ſtranger, 
(ab extraneo) ;, or, 2.) Such as have been legitimated 
by a reſcript from tlie prince, though they be declared 
capable of ſucceeding; unleſs the father, having no 
lawful child nor wife, have requeſted us to grant them 
a right to ſucceed in his allodial effects; and unleſs, 
in conſequence, we have granted them this right; or, 
in the caſes where there are lawful children, or a wife, 
the children or wife have given their conſent to the 
ſucceſſion of the legitimated children. 


3.) Baſtards alſo are incapable of ſucceeding to theit 
fathers. Nevertheleſs, when a perſon of an honeſt 
burgher-family, or of a higher condition, ſhall have 
committed a tault, without, however, leading an irre- 
gular life, neither before nor after his fault, and ſhall 
have, on the contrary, a good teſtimony from ſuch 
as know him, our will 1s, that the baſtard, or, if there 
be ſeverals of them, all together inherit a fixth of their 
father's and grandfather's ſucceſſion, (duas uncias); 
which ſixth ſhall be divided between them and the 
—. 

N. 1. When a man ſhall have had baſtards by ſeveral 
women, none of them ſhall have a right to claim this 
benefit, but they ſhall all be obliged to be ſatisfied 
with aliments. | 

N. 2. This right of ſucceeding to the ſixth of their 
father's effects, is only granted to the baſtard himſelf, 
and not to his children, ſuppoſing even he has had 
them of a lawful marriage. 

N. 3. It muſt alſo be obſerved, that by a will this 
ſixth of the effects may be taken from the baſtard. 


N. 4. 
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N. 4. As to the mother, baſtards are capable of ſuc- 
ceeding to her effects, and they ſhare her ſucceſſion 
by equal portions with the lawful children, which ſhe 
has had either before or after their birth. Baſtards 
are even admitted to the ſucceſſions of maternal a- 
ſcendants, but they do not ſucceed to the effects of 
collaterals. | 

$ 6. 

Far leſs are reckoned among lawful children per- 
ſons born in inceſt or adultery, who do not even ſuc- 
ceed to the ſixth of the effects of their aſcendant re- 
lations. | 

Nevertheleſs, when the father and mother have 
ated with preſumptive honeſty, and, being ignorant 
that they were relations within the degrees prohi- 
bited by the law of God, have completcd the marriage, 
it is indeed annulled, but the children cannot be ex- 
cluded from the ſucceſſion, and they are heirs to their 
fathers and mothers in the ſame way as lawful chil- 
dren. If, nevertheleſs, theſe perſons, after being 
informed of the inceſt, continue to live together, the 
children born of ſuch a correſpondence would be very 


lawfully excluded from their ſucceſſions. 


Children who go over from the Proteſtant religion 
to the Roman Catholic, or from the Roman Catholic 
to the Proteſtant, are not excluded from ſucceſſions. 
It would be otherwiſe, if they paſſed to a religion 
which were not one of the three tolerated in the em- 
pire; or if the perſon who changes his religion ſettle 
out of the country, in a place where the Catholics 
who become Proteſtants are excluded from ſucceſſions, 


in which caſe the law of retaliation (lex talionis) ſhall 
take place. 


| 88. 
Under the name of children are comprehended, 
B b 2 not 
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not only the children of the firſt degree, namely, ſong 
and daughters, but alſo the children which they leave 
after their death, grandſons and grand- daughters, who 
come in place of their deceaſed fathers and mothers, 
and conſequently get the portion which their father; 
and mothers would have inherited if they had lived. 
Obſerve, that this repreſentation, or rather this tran. 

miſſion (tranſimiſſio) takes place without end. ; 

N. 1. It is not requiſite, moreover, that rhe grand- 
ſons and grand- daughters be conceived in the 7 ra 
of their grandfather; it 1s ſufficient that they be be. 
gotten of their reputed father, though it were even 
after their grandfather's death, and one ſingle day 
before the death of their father. 

N. 2. Grandſons and grand-daughters do not come 
to the \ſucceſſion when their father and mother have 
renounced it; for, being admitted to the ſucceſſion 
only by vittue of their father's right, they can by no 


means entek into a right which their father has re: 
nounced. 


As to emancipated ſons, they tranſmit, after their 
death, to their heirs, their right of ſucceſſion, in the 
fame way as the other children not emancipated, with 
this diſtinction, however, that the tranſmiſſion (7ran/- 
miſſio) takes place only with reſpect to their children, 
and by no means with reſpect to ſtranger heirs (ad he- 
redes extraneos), unleſs the emancipated perſon had 
died during the time of deliberation, (intra tempus 
deliberandi.) p mY We 


§ 10. 

The children capable of ſucceeding, whom we have 
juſt enumerated, ſucceed without will to the effects 
both of their father and mother, and exclude grand- 
| fathers and grandmothers from the ſucceſſion. 


5 11 
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§ II. 


When there are children of ſeveral marriages, and 


a father, for example, has children by two wives, the 


children of both marriages ſucceed, all by equal por- 


tions, to their father's effects, and conſequently alſo 
to the effects of the two wives, which the father has 
acquired in full property. But, as to the mother's 
effects, the children of the firſt marriage ſucceed to 
their mother, who is the firſt wife, and thoſe of the 
ſecond marriage to their mother, who is the ſecond 
wife. | | | 

The ſame 1s the caſe when a woman has children 


of two marriages. Theſe children ſucceed by equal 


rtions to their mother's effects; but, as to their 
ather's effects, the children of the firſt marriage ſuc- 
ceed to the effects of their father, the firſt huſband, 
and thoſe of the ſecond marriage to their father, the 
ſecond huſband. = 


C 12. 


When a widower, having children by his deceaſed 


wife, marries a widow who has likewiſe children b 
her firſt huſband, theſe children ſucceed to the effects 
of their deceaſed father and mother, and exclude 
from theſe ſucceſſions the common children of the 
after-marriage of their father and mother. 


§ 13. 

Children loſe their right of ſucceſſion, 

1.) When the effects of their father and mother 
are confiſcated; in which caſe, nevertheleſs, the le- 
gitim ought to be preſerved to them. 

2.) When the children themſelves have been ba- 
niſned, or their effects confiſcated; in which caſe the 
fathers and mothers cannot claim a legitim. 

3.) When the children renounce their paternal ſuc- 
ceſſion; and, 8 

4.) When they apoſtatize. See above, 5 7. 


$ 14, 
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, | C 14. 

In fine, it muſt be obſerved that the children who 
at the time of their father's dying inteſtate are neareſt 
to ſucceed him, are called his own and neceſſary heirs, 
(ſui neceſſarii heredes), becauſe it is not neceſſary that 
they declare themſelves heirs, and that they have on- 
ly the benefit of abſtaining from the ſucceſſion, (bene- 


ficium abſtinend;), They ſhall be treated of more at 
large below. 


$ 15. 

But, 1.) The father, or grandfather's widow, 1s 
admitted to the ſucceſſion with the children, for a 
fourth, when there are in life three children, or leſs 
than three. If there be four, or more than four, ſhe - 
has only the portion of one child. 

N. 2. She alſo is reckoned a lawful widow, whoſe 
bridegroom died after the nuptial benediction, though 
the marriage had not been conſummated ; or ſhe who, 
after public eſpouſals, has lived with her deceaſed 
bridegroom before the nuptial benediction, and had 
a child by him. 

Thence follows, that this ſucceſſion differs from 
ſucceſſion to the ſtatutory portion. For, to be ad- 
mitted to this laſt, the nuptial benediction is neceſ- 
ſarily required, becauſe the ſtatutory portion 1s a be- 
nefit which ought not to be allowed to ſuch as contra- 
vene the laws. See part I. book II. title IV. article 
VIII. S 149. ». 3. 

N. 3. Grandſons and grand- daughters are alſo of 
the — * of the children, with whom the widpw 
comes in competition for the ſucceſſion. 


5816. | 
That a widow may become a competitor for the 
ſucceſſion, it is requiſite, 


I.) That ſhe have had no dowery, and that no cer- 
_ tain portion have been aſſigned to her, either by the 
ſtatutes 
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ſtatutes or by the contract of marriage, or even by 
will; and, in all theſe caſes, no diſtinction is made 
whether ſne be rich or poor. 

When then a defunct huſband has given, either by 
donation while alive, or by will, a certain ſnare to his 


widow, who had no portion, ſuppoſing the ſhare be 
not a fourth of the effects, the widow has no right 


to aſk any thing elſe but a ſupplement, to make up 
what is wanting of the fourth. The laws grant her 
for that purpoſe the action called Condictio ex lege ad 
ſupplementum quarte. 

II.) It is requiſite, in the ſecond place, that the 
widow be poor, and that the defunct have died rich. 

N. 1. A widow is reckoned poor, even though ſhe 
could gain her livelihood by the labour of her hands, 
or have a rich father, &c.; or though, after her 
huſband's death, ſhe may have got conſiderable heri- 
tages. On the other ſide alſo, if ſhe were rich at the 
time of her huſband's deceaſe, ſhe could not demand 


the fourth, even though ſhe ſhould afterward fall 
into poverty. 


N. 2. The defun& huſband is reckoned rich, when 


he leaves ſufficiency of effects for allotting to his widow 
the fourth, in the portion which falls to one of the 
children, without prejudicing the children, and the 
education which they ought to get according to their 
ſtation. 

N. 3. If any diſpute ariſe, about determining whe- 
ther the widow be poor, and whether the defunct 
were rich, the eſtimation of the effects ſhall be made 

ſuch as they were at the defunct's death, the debts 
deducted, and, in a dubious caſe, the judge ſhall de- 
cide the matter, 

No. 4. This fourth is not a ſhare of the defun&'s 
effects. Wherefore the effects ought to be valued, 
in order to determine the fourth, after the debts have 
been deducted from them, which would not be neceſ- 


ſary, 


% 
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ſary, if the fourth were reckoned a ſhare of the in- 
heritance which is given by law, with the burdens as 
well as with the advantages, (ipſo jure cum onere et 
commodo), without any neceſſity either of a valuation 
or deduction of the debts. b) Legacies are deducted 
from the fourth, and conſequently the fourth is not 
paid out of the legacies, (ex legatis.) c) This fourth 
can neither be augmented nor diminiſhed, 'excepting 
in the caſe. that the defunct's effects were augmented 
by virtue of a right already acquired before ; for 
example, if any thing had been promiſed to the de- 
funct, under a certain condition, and the condition did 
not exiſt till after his death, Sc. all this would not 
take place, if the fourth were due to widows by vir- 
tue of a right of inheritance, (jure hereditario.) 

N. g. The widow acquires only the uſufruct of this 
fourth when there are children : wherefore, when ſhe 
comes to die, the property of it returns to the chil- 
dren; but, if the children die before the widow, ſhe 
acquires the fourth by a full right, ( pleno jure.) 

N. 6. A huſband cannot, by any teſtamentary 
ſettlement, deprive his widow of this fourth, nor di- 
miniſh it; neither can he, to defraud the fourth, ali- 
enate his effets, nor eſtimate them below their va- 
lue. 

N. 7. When the defunct's effects have been confi- 
ſcated, the exchequer has no right to deprive the 
widow of this fourth. 

N. 8. This ſucceſſion of the widow ceaſes to take 
place, 1.) When there is a ſtatutory portion ſettled in 
her favour; the reaſon of which is, that in this caſe 
ſhe does not ſucceed by virtue of the law, but by vir- 
tue of the ſtatutes. 2.) When the huſband has left 
by will to his widow a certain quantity of effects; be- 
cauſe in this caſe ſhe does not ſucceed to him inteſtate, 
but by virtue of the will; and beſides, if the ſhare 
which the huſband has allotted to her be below the 

| fourth, 
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foutth, what is wanting in it ought to be ſupplied by 
virtue of the action condictio ex lege. 3.) When the 
widow has brought a portion to her huſband, and he 
has made her a donation on account of the nuptials; 
becauſe in this caſe the widow does not ſucceed inte- 
ſtate, but by virtue of ah agreement, (ex pacto), and 
conſequently ſhe has all the actions ariſing from ma- 
trimonial agreements, (ex pas dotalibus.) © Beſides, 
what is wanting to make up the equivalent of the 
fourth ought likewiſe to be ſupplied, in virtue of the 
action condictio ex lege. 4.) When ſhe is rich, and has 
wherewith to live according to her ſtation, and her 
huſband has died poor. | 


MR . 


Of the ſecond order of ſucceſſion without will, namely, that 
of aſcendants. | 


51. 
7 Hen there are no deſcendants, the ſucceſſion 
falls without will to the ſhare of the aſcending 
relations of the defunct, namely, to the father and 
mother, and if they be dead, to the grandfather and 


grandmother both by the father's fide and mother's 
ide. 1 


| 8 2. | | 

The father and mother ſucceed by equal portions ; 
and if one of the two be dead, the other ſucceeds a- 
lone, and excludes all the grandfathers. 

N. 1. But this right of ſucceeding to deſcendants 
belongs only to lawtul and proper aſcendants ; where- 
fore the laws exclude illegitimate fathers, who are ne- 
ver admitted to the ſucceſſions of their illegitimate 
children. 


Vor. II. Ce As 


-—— 
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As to the mothers, they are the natural heireſſes of 
their illegitimate children when they die inteſtate ; but 
when the children are born in adultery or inceſt, nei- 
ther the father nor the mother, nor the other relations 
are allowed to ſucceed them, and their ſucceſſion, if 
they happen to die without leaving deſcendants, falls 
to the exchequer. 


The laws exclude, in the ſecond place, from the 
ſucceſſion of children, ſuch as are their fathers only 
by adoption, (patres adoptivos), excepting when the 
adoption was by an aſcendant; in which caſe the fa- 
ther by adoption ſucceeds alone, and not his wife; or 
when the queſtion is about the adoption (de arroga- 
tione) of ſuch as are not under the paternal power. 

When the adoption was made by an aſcendant, the 
natural heirs of the adopted child, if there be any of 
them alive, ſtand in competition for the ſucceſſion by 
equal portions with the adoptive father ; but the chil- 
dren of a father by adoption can have no claim to the 
ſucceſſion of their adoptive brother. 


4. 

When a father and mother are dead, their prede- 
ceſſors, both paternal and maternal, ſucceed by equal 

portions, if they be all in life. 

But if there be, for example, on the father's ſide 
only the grandfather, and there be on the mother's ſide 
grandfather and grandmother, they ſucceed in this 
caſe in genera; that is to ſay, the paternal grandfather 
receives alone as much as the maternal grandparents“. 

If none of the grandparents be alive, the great- 
grandparents ſucceed in the ſame order, and in de- 
fault of them the great-great- grandparents. 


[ * We have preſumed to uſe the word grandparents, Ac. as not 
knowing how otherwiſe to expreſs ayeux, &c. which we imagine 
comprehends both grandfather and grandmother, c.] 


$5 
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Aſcendants ſucceed according to nearneſs of degree, 
(juxta proximitatem gradus), the right of repreſentation 
having no place in this caſe. Thus when, for ex- 
ample, a ſon leaves at his death the mother of his 
father, and the grandmother of his mother, Fc. the 
grandmother is excluded by the mother. See above. 
C1. and 2. 
S 6. | 

The effects which come by the father's ſide are not 
diſtinguiſhed from thoſe that come by the mother's 
ſide, and the neareft aſcendant ſucceeds to all the de- 
funct's effects, becauſe they have been once mixed as 
being his. | | 

Whence it follows, that the father excludes the 
grandfather by the mother's ſide, though the ſon's 
fortune come from his mother; and the maternal 

andfather divides the ſucceſſion with the paternal 

randfather, though the fortune comes from the de- 
unct's father. | 8 

Note. This is particular with reſpect to effects com- 
prehended in what is called in Germany gerade, that 
is to ſay, the utenſils and furniture for the wife's uſe, 
that the mother and grandmother ſucceed to them in 
excluſion of the father. 

And that, on the other ſide, the father and grand- 
father preſerve the uſufruct even in the portion of ad- 
ventitious effects which fell to the ſhare of the mo- 
ther or grandmother. | 


Aſcendants cannot ſucceed to deſcendants, 
1.) When the effects of the children have been 

confiſcated. | 
2.) When a mother arrived at the age of majority, 
and a grandmother neglects for the ſpace of a year to 
cauſe a guardian to be appointed for their children or 
grandchildren, or when they cauſe incapable guardi- 
s ETA "2; 
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ans to be named, and theſe children die before the 
age of puberty ; but the mother is not excluded from 
the ſucceſſion of her child under age, for having neg. 
lected to get a curator for him. - x 

3.) When the mother openly leads an irregular life, 
for example, if after her huſband's death ſhe bring to 
the world a baſtard-child, 

4.) When a mother or grandmother marries with. 
in the ſix months after her huſband's death, even 
though ſhe had obtained a licence on that head. See 
part I. book II. tit. III. $ 7. u. 6. a. 

5.) When ſhe enters into a ſecond marriage before 
ſettling with her children of the firſt marriage. 


Kd Þ- 44.6 V. 
| Of the third order of ſucceſſion, namely, of the ſucceſſion of 


collaterals. 


"8 9” 
Hen the defunct leaves neither deſcendants nor 
Y aſcendants, and dies inteſtate, his collateral 


relations ſucceed him in the order of the following 
claſſes. | 


er ee i 


C 2, | 
JN the firſt claſs ſucceed brothers and fiſters german 
in capita, that 1s to ſay, by equal portions, and the 
brothers-german exclude all the half-brothers, both 


the. brothers-conſanguinean, (conſanguineos), and the 
 brothers-uterine, (uterinos). 


When one of the brothers-german is dead, and has 
left children, | 


I.) Theſe children come in competitian for their 
uncle's 


/ 
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uncle's ſucceſſion by lineage, (in ſtirpe); that is to 
ſay, they ſucceed only to the portion of the effects 
which their father would have inherited if he had 
lived, and fo they have altogether but one portion of 
| the ſucceſſion. 
| II.) Ia the ſecond place, the defunct's widow comes 
alſo in competition with the brothers-german for the 
fourth, which falls to her. See above, title III. $ 16. 
| And the widow of this claſs and the following ac- 
quires not only the uſufruct, but alſo the property of 
the fourth. | | | Ts 
III.) In the third place, the illegitimate children 
come alſo in competition for the defun&s ſucceſſion 
for the ſixth of his effects, (in ſexta parte). See tit. IV, 


85. * 
| A R T. IL 
Of the ſucceſſion of the children of , brothers-german. 
84. 


| Hen there are no brothers-german alive, but 

they have left children, theſe children ſucceed __ 

all by perſons, (in capita), that is to ſay, by equal por- 
tions, | 
N. 1. When any of theſe children are dead, and 
have left children, the latter are not admitted to ſuc- 
ceed with the defunct's nephews, by reaſon that the 
right of repreſentation ¶ us repræſentandi) is not ex- 
tended beyond the children of brothers and of ſiſters, 
With the children of brothers-german come in 
competition, : 
1.) The defunct's widow for the fourth. See a- 

bove, title III. $ 16. | | 
| 2.) The defunct's illegitimate children for the ſixth 

of the effects, (in /extante), See above, title III. § 5. 


ö ART. 
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1 


of the ſucceſſion of balf-brothers or kalfaſters. 


8. 
Wen there are neither deſcendants nor aſcend- 
a ants, nor brother nor ſiſter german, nor any 
child of theſe laſt, the half- brothers or half. ſiſters, 
th conſanguinean and uterine, are called to the de- 
funct's ſucceſſion by perſons, (in capita), without diſtin- 
guiſhing whether the effects come from the father's 
fide, or from the mother's ſide. 
With the half-brothers come in like manner in 
competition, 
1.) The children of the half brothers or ſiſters de- 
| ceaſed who ſucceed by lineages, (in ſtirpes.) 
| 2.) The widow for the fourth. See book III. $ 16. 
| 3.) The defunct's illegitimate children for the ſixth 
| of the effects. See book III. $ 5. 


. 
Of the ſucceſſion of the children of half brothers and 


ſiſters. 


8 6. 
Hen there are neither half-brothers nor half- 
ſiſters, but there are children of half-brothers 
or half-ſiſters, theſe children ſucceed by perſons, (in 
capita.) 

In this caſe alſo come in competition, a) The de- 
funct's widow for the fourth; and, b) The defunct's 
illegitimate children for the ſixth of his effects. See 
book III. $ 5. and 16. 
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R ww, 


Of the ſucceſſion of uncles and aunts, both on the father's 
ide and mother's fide. | 


| 87. | 1 
Wen the defunct Nl neither deſcendants nor 
aſcendants, nor brethers nor ſiſters, whether ger- 
man, conſanguinean, or uterine, and theſe latter have 
left no children, in this caſe ſucceed the brothers and 
ſiſters of the father and grandfather by perſons, that 
is to ſay, by equal portions, according to the nearneſs 
of degree, ſo that the brothers and ſiſters of the father 
exclude from the ſucceſſion the brothers and ſiſters of 
the grandfather. 19 
N. 1. No attention is given in this claſs to the 
double tie, (duplicitatem uinculi), but the brothers and 
ſiſters both of the father and mother ſucceed equally, 
and without any diſtinction. In this claſs come in 
competition as in the preceding, a) The widow for 
the fourth; and, b) The defun&'s illegitimate chil- 


dren for the ſixth of his effects. See title III. § 5. 
and 16. 


AR 
Of the ſucceſſion of the other collateral relations. 


| $ 8. 
Hen. a man leaves no relations in the degrees 

ſpecified in the preceding claſſes, all his other 
more remote relations may be called to the ſucceſſion; 
but they are ſo always according to their nearneſs of 
degree. Thus, when the defunct leaves on the one 
ſide a grandſon of his brother, and on the other a ſon 


of 


- 
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of his grandfather's brother, theſe two relations ſuc- 
ceed by equal portions, becauſe they are both rela- 
tions to the defunct in the fourth degree, &c. 

N. 1. The widow however, and the illegitimate 
children of the defunct come alſo in competition with 
them. See above, title III. § 16. 

N. 2. The relation alſo who claims the ſucceſſion 
mult not only prove his affinity, but alſo the proxi- 


- mity of the degree. 


And as there would ariſe on the head of proximity 
of degree a multitude of law-ſuits, when the relation 
is very remote, there ſhall no longer after the tenth 
degree be the leaſt regard paid to kindred with re- 
ſpect to a ſucceſſion without will, but the ſucceſſion 


ſhall be reckoned as vacant, and ſhall fall to the ex- 


chequer. 


r T1 8 oh; 


Of the caſe in which the widow of the defuntt ſucceeds 
without will, by virtue of a right peculiar to herſelf. 


( Jure aropris.) 


1. | 
Hen there are no . the . widow of the 
perſon who died laſt ſucceeds not to the fourth, 
but to the half of all his effects, without even being 
obliged to contribute her own proper effects, and 
from the whole to take this half; in which this ſuc- 
ceſſion differs from the ſtatutory portion. The other 
half of the defunct's effects falls to the exchequer. 
The defunct's illegitimate children come in compe- 


tition with the widow, and with the exchequer, for 


the ſixth of his effects. See above, title IH. $ 5. & 16, 
2 1 nk 
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But this ſucceſſion of the widow does not take place 
when there are marriage- articles, becauſe the widow 
is obliged to hold to What is ſettled in thoſe articles, 
From this muſt be excepted widows of perſons of 
quality, wha, according to- the feudal conſtitutions, 
have a right to make a choice between the portion 
ſettled in the marriage-articles and the benefit allow- 
ed them in this title. | 


1 VII. 


Of the caſes in which the exchequer ſucceeds to the effects 
of perſons dying inteſtate. 


OF 

| Hen the. defunct leaves neither relations with- 
in the tenth degree, nor a widow, the ex- 
chequer ſucceeds to all the effects which are vacant 
by his death, by virtue of the right which takes place 
with reſpect to vacant effects, (jure bonoram vacan- 
trum.) We have already ſeen in the preceding title, 
F 1. that when the defunct leaves 'a widow, che ex- 
chequer ſucceeds but to the half of the effects. 

Whence it follows, that the particular treaſury of a 
city, of a college, of a chapter, has no right to al- - 
{ume ſuch vacant ſucceſſions, unleſs it have been in- 
veſted by us in all the rights of royalties. 


582. 
That the exchequer may be admitted to the ſuc- 
ceſſion, it is requiſite, | | 
I.) That by three citations upon an edi, which 
are to be made at four weeks diſtance from each 


other, ſuch as can prove themſelves heirs of the de- 
funct be ſummoned. | 


Yor, II. Dad 2.) That 
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2.) That the judge have previouſly taken cogni- 
fance of the circumſtances, to know if the ſucceſſion 
be indeed vacant, conſequently the fiſcal has not au- 
thority forcibly (de facto) to diſpoſſeſs the poſſeſſor, 
who has taken poſſeſſion of the ſubject as heir; but, 

3.) He is obliged to wait the ſentence of the court, 
provided however that in the mean time he may ob- 
lige the poſſeſſor to give ſecurity. | 


1:28 
It happens alfo frequently, that the ſucceſſion falls 
to the exchequer without will, when by the will an 
unworthy heir is appointed, a ſubject which ſhall be 
treated in the following book, title XVII. 


4. 

The effect of the exchequer's ſucceſſion conſiſts in 
this, that the exchequer comes in place of an heir, 
(loco heredis), and in this quality takes poſſeſſion of 
the ſucceſſion or inheritance, Whence it follows that 
the fiſcal is obliged to obſerve all that is incumbent 
on other heirs.” * 9 18 105 

He muſt declare within the time appointed whether 
he intends to accept the inheritance ; he muſt make 
an inventory ; and if he declare himſelf heir, muſt pay 
all the debts even beyond the extent of the inheri- 
tance, (ultra vires bereditatis) ; that is to fay, he is ob- 
liged to pay the debts to whatever fum they ſhould 
amount, and though they ſhould exceed the value of 
the effects of the inheritance. | 

Among the effects to which the exchequer ſucceeds, 
are alfo comprehended the moveables which are in 
foreign countries, becauſe theſe follow the perſon. It 
is otherwiſe with reſpect to immoveables, which re- 
turn to the ſovereign in whoſe country they are ſitu- 
ated, by virtue af his right to all the vacant ſubjects 
there, (jure bonorum vacantium.) ) | | 

5 Ge 
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When the exchequer renounces the inheritance, 
which it has a right to do, a curator or truſtee for 
the effects of the inheritance ſhall be appointed to 
cite the creditors, and pay the debts. 


§ 6. 

If one poſſeſs fairly (bona fide) and on a juſt title, 
for ten, twenty, or thirty years, ſuch vacant ſucceſ- 
ſions, he cannot however object to the exchequer, 
neither uſucapion nor preſcription, becauſe that fort of 
ſucceſſions can only be preſcribed by the poſſeſſion of 
forty years requiſite for the preſcription of other va- 
cant effects, and of royalties, 


The illegitimate children come in competition with 
the exchequer for the ſixth of the 81505. See above, 
title III. $ 5. and 16. 

$ 8. 

Let us add, in fine, that as we are-eſtabliſhing one 
common law in all our dominions, it cannot eaſily - 
happen that the ſtatutes ſhould be in oppoſition, and 
give occaſion to colluſions : nevertheleſs, if, contrary 
to our expectation, the thing ſhould happen, our will 
1s, that, without regard to the place where the detunCt 
may have died, the laws received in the place of his 
reſidence, (jura domicilii), ſhould be followed with re- 
ſpect to the moveable effects which he leaves; and 
with reſpect to immoveables, the ſtatutes of the places. 
where they are ſituated, (flatuta rei ſite.) 

The domicil or reſidence 1s reckoned to be ſettled 
( pro conſtituto) in the place where one reſides, even 
though he ſhould remain there only on account of an 
employment which he has; for example, a commander 
in chief has his domicil or reſidence in the fortreſs 
under his command. When a man has his domicil 


„ in 
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— 


in two places, the laws received in the place where he 
died ſhail be obſerved, which ſhall alſo be followed. 
When a man has no domicil, or has not reſided 
conſtantly in one and the fame place, as happens to 
ſuch as are in the army, and who are frequ uently called 
to change their garriſon, the laws received in the place 
where he died are ta be obſerved. 


Þ 0 © KR Vi. 


T1 7-48-14 
Subjeft of the ſeventh book. 


* 
* 


E have ſhown 1 0 Sha preceding book how 2 

W real right is acquired by means of ſucceſ- 

ſions conveyed without will, and on that 

occaſion we have determined that ſuch an acquiſition 
is founded on reaſon and equity. 

We ſhall ſhow in this ſeventh book how a real 

right is acquired by ſucceſſions conveyed by will, a 


_— of acquiring which has its' origin in the cv 
aws, 


§ 2. 
We ſhall treat in title II. of wills in general. 


3. 
In title III. ſhall be ſhown what are the ſolemnities 
or exterior formalicies requiſite in the compoſition of 


a will. 


| 4. a 
in title IV. we ſhall treat of the ſolemnities or in- 
terior formalitics ot wills, namely, of the appointing 
an 
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an heir, and in particular of that which concerns ; 
children and parents, (de inſt::utione bergdum, et ſpecia · 
tim liberorum et parentum.) | 


$ 5. 
In title V. of diſinheriting of children and parents. 
86. 


In title VI. of the complaint of undutifulneſs, (de 
querela inofficiefi teſtamenti), and of the legitim. 


57. 
In title VII. of ſubſtitution both vulgar and pupil - 
lary, (de ſubſtitutione tam vulgari quam pupillari.) 


C8. 
In title VIII. of an inheritance of a feoffment in 
truſt, (de fideicommiſſaria hereditate.) 


89. 
2 title IX. of che 1 will of a huſband and 
e 
§ 10. 
In title X. of conventional ſucceſſions. 


S 1 

In title XI. of td wills namely, 1.) Of the 
military will; 2.) Of the will of a father among his 
children; and, 3.) Of a will made in time of peſti- 
lence. ; 

C 12. 

In title XII, of codicils, (de codicillis et clauſula codi- 
cillari), which are aboliſhed unleſs they be made judi- 
cially. 

8 13. 

In title XIII. of the conditions which teſtators have 
liberty to inſert in their teſtamentary ä (de 
conditionibus inflitutionum. ) 


8 14. 
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| 94 | 
In title XIV. of the formalities requiſite at the 
opening of wills, (ſeſtamenta quemadmodum aperiantur.) 


S 15. 

In title XV. of the entering on an inheritance, and 
the ways of loſing a ſucceſſion ; alſo of the right of 
deliberating (de jure deliberandi), and of the benefit of 
an inventory, (de beneficio inventarii.)- 


FC 16. 
In title XVI. of the collation or communication of 
effects, (de collatione et dotis collatiqne.) 


1. 

In title XVII. of the cauſes which may annul a laſt 

will. 
§ 18. 

In title XVIII. of the action which heirs without 
will, as well as teſtamentary heirs, have againſt ſuch 
as diſpute with them, or retain the ſucceſſion ; this 
action is called petitio hereditatis. 


F 19. 
In fine, title XIX. treats of the action familiæ erci- 
ſcundæ, which takes place when tlie ſucceſſion itſelf 
is not diſputed, but the queſtion is about the diviſion 


of all the ſucceſſion, or only of a ſubject making a 
part of it. 
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T III 


Of teſtaments or ſettlements of laſt will in general. 


of 


Teſtament or laſt will is a free ſettlement, plain 

and ſolemn, by which the perſon who makes 

the teſtament declares his will concerning every thing 
he wants to be done after his death. 

A teſtament differs from a codicil, which contains 
alſo ſettlements in proſpect of death, in this, that the 
codicil is not an univerſal ſettlement or diſpoſition, 
and one cannot appoint an heir in it. 


232. | 

According to the law of nature, ſuch a ſettlement 
could operate no obligation, becauſe a will acquires 
force and value only after the teſtator's death, and at 
a time when no longer exiſting he has no right to 
diſpoſe of his effects, ſo that the heir could no longer 
accept any thing from him; and for this very reaſon, 
that ſuch a ſettlement operates no obligation, it re- 
ſults, that the teſtator, as long as he 1s alive, has a 
right to revoke and alter as he thinks proper his te- 
ſtamentary ſettlements. 


All wills are either ſolemn or privileged. Solemn 
wills are ſuch as, in order to their validity, require 
certain ſolemnities or eſſential forms; and privileged 
wills ſuch where all thoſe ſolemnities are not neceſſari- 
ly to be uſed. | 


Among privileged wills are reckoned, 1.) Wills 


of fathers among their children; 2.) Wills of fol- 


diers; and, 3.) Wills made in time of peſtilence. 


We 


\ 
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We ſhall treat in title XI. of privileged wills. 


To make a folemn will valid, it is requiſite, 
I. That the teſtator have a right and power to make 
a will; A , 
II. That he do it freely, and without any conſtraint, 
III. That he do it judicially; 
TV. That certain formalities or forms be obſer- 
ved. | | 


| $ 5. 

It is requiſite, in the firſt place, that a perſon who 
diſpoſes of his effects by will, have a right to make 
a will. 

586 


The power of making a will is among the things 
permitted, (teſtamenti faclio eft e genere permiſſorum); 
that is to ſay, that every man has a right to diſpoſe 
of all his effects by a teſtamentary deed; ſo that one 


cannot be deprived of that power or liberty, not even 
by an agreement. | 


"F 8 7. 

Which being ſuppoſed, the following perſons have 
alſo a right to make a will; namely, 

I. Minors under age, both boys of ſixteen, and 
gicls of fourteen. It is not even neceſſary that the 
curator conſent to it, and his oppoſition or proteſt 
would be ineffectual. 
| Moreover, that minors under age may make their 
will, boys muſt have completed the very laſt day of 

their ſixteenth year, and girls of their fourteenth. 
II. Jews; as alſo, 

III. Children who are under the paternal power, 
when they are of the age mentioned in N. 1. and 
when they diſpoſe of their camp, ſuppoſed camp, 
and extraordinary adventitious peculiars. 

As to the adventitious and ordinary peculiar, they 

cannot 
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cannot diſpoſe of it by will, except as to the proper. 
ty; for, with reſpect to the incomes and uſufruct, 
they can leave them by will, only with conſent of their 
father. | | | 

IV. Priſoners, and ſuch as have been given as 
hoſtages, who have a right to make their will while 
they are in priſon, or are hoſtages. 

V. Foreigners, who die in our dominions, and 
who may diſpoſe of the effects which they have brought 
with them, unleſs in the place of the ſtranger's domi- 
cil ſucceſſions fall to the exchequer; in which caſe 
the right of repriſals would take place, (jure retor- 
fn.) : 

VI. Such as are condemned to death for any crime, 
unleſs the crime import confiſcation of goods; in 
which caſe the ſucceſſion belongs to the exchequer. 

VII. Simple perſons of weak underſtanding, who 
cannot be hindered from diſpoſing of their effects, pro- 
vided they underſtand what a teſtamentary diſpoſition 
means. But, to be certified of this, our pleaſure is, 

I.) That they can never make a will but judi- 
cially. _ ; 

2.) That the judge's aſſeſſors call one or two phy- 
ſicians, 

3.) Who ſhall put to them ſome rational queſtions, 
to enable him to judge of their diſcernment, 

4.) And ſhall interrogate them. in particular to 
know whether they underſtand what a will is; alfo, 

5.) If the thought came of themſelves ts make a 
will 7 | 
Pg Or if it were ſuggeſted to them and by whom; 

O, 

7.) If they were told what perſon they ought to ap- 
point their heir. 

Ihe judge ſhall draw up a ſtate of all the que- 
ſtions, as well as of the anſwers, exactly as they were 
Vol. II. Ee made 


« 
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made by the teſtator, repeating his own proper 
words, the whole under pain of nullity of the will. 


| $ 8. 
There are ſome perſons incapable of making a wilt 
either by nature or by the laws. 


89. 
Thoſe whom nature renders incapable of diſpoſing 


of their effects by will, are ſuch as have not the uſe 
of their reaſon, or who are not entirely in their right 
ſenſes; namely, ; | 

I. Furious and fatuous perſons, who cannot make 
a will, even though their curators ſhould conſent 
tO It. 

They may, however, make a will in the intervals, 
when they are in their right ſenſes, if they have un- 
derſtanding ſufficient of ſuch ſettlements. 

But it belongs to the heir appointed, to prove that 
the teſtator had his full ſenſes and reaſon at the in- 
ſtant that he made his will. To make this proof, 
the judge mult interpoſe, and uſe all the precautions 
preſcribed in ſection 7. for the validity of the will of 
ſuch whoſe underſtanding is weak. 

A will made before a man has loſt his ſenſes, and 
completed in the preſcribed forms, would remain va- 
lid, as well after as before that event, even though 
the teſtator, in a furious fit, ſhould declare it invalid, 
or ſhould tear it, Sc. 

II. Perſons in nonage, who cannot make a will, even 
though their guardian ſhould interpoſe his authority. 

III. A perſon who is born deaf and dumb, who can- 
not make a will, even though he had obtained the 
ſovereign's permiſſion. 

But, a) When a man, after having attained the age 
of puberty, becomes deaf and dumb by an accident, 
a diſtinction muſt be made, if he can write or not. 

In the firſt caſe, he may make a will in * 

ut 
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but he muſt himſelf preſent his will in court, and 
ſign it with his own hand; he ſhall alſo give in with 
it a ſhort requeſt or petition. 

In the ſecond caſe, he cannot make a will, not bs 
ing able to declare his intention neither by writing 
not by words; and even though ſuch as are accuſtom- 
ed to converſe with him by ſigns would explain his 

thoughts, no regard is to be had to it. 

There 1s no doubt, moreover, but if he had made 
a valid will before becoming deaf and dumb, that 
will would have been, after that accident, as valid as 
it was before. 

b) A man who is born deaf, without being dumb. 
cannot make a will, becauſe, being deprived of his 
hearing, it was not poſſible that he could underſtand 
buſineſs. 

It would be a quite different thing, if, by an ac- 
cident, he had loſt his hearing after fourteerk years of 
age, and if he declared his laſt will by writing, or in 
words. 

c) A man who is born dumb, without being deaf, 
or who, by an accident, loſes the uſe of ſpeech, if 
he have learned to write, may make à will in writing, 
as is ſaid above in letter a. 

One is alſo reckoned dumb who cannot articulate 
the words diſtinctly enough, to make himſelf under- 
ſtood by the judge. 

I: follows evidently from what is ſaid, that, q) No- 
body can make a will by ſigns. 

IV. Neither are ſuch who are very drunk in a con- 
dition to make a will, becauſe their underſtandin 
not entirely free. They ought to blame — 
for having choſen their time ſo ill for a work of ſuch 
importance: ; and the judge ought, in ſuch a caſe, 
to refer them to another time, for making their teſta- 
mentary ſettlement. 

7th A perſon, in the laſt extremity, or agony, who 

6 E e 2 18 
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is no longer in a condition to explain his intention in 
a diſtinct manner, ought not to be allowed to make a 
will. But, as it belongs principally to the judges to 
determine that point, and conſcientiouſly to examine 
whether the perſon who wants to make his will be in 
ſuch a ſituation, they ſhall carefully obſerve what is 
preſcribed above, in ſection 7. and ſhall have always, 
on thoſe occaſions, their oath and their duty before 
their eyes. 

When the judges ſhall not think convenient to re- 
ceive teſtamentary ſettlements of perſons who are ex- 
tremely weak, and whom they cannot perfectly under- 
ſtand, they cannot be made anſwerable for it, becauſe 
the teſtator ought to blame himſelf for having defer- 
red mull extremity. 

§ 10. 

The civil laws declare incapable of making a will, 

I. Prodigals or ſquanderers, (prodigos), who, by de- 
cree of the judge, have been interdicted, and conſe- 
quently deprived of the adminiſtration of their effects, 
who cannot make a will, even though they ſhould do 
it in a rational manner. 

Bur, if a prodigal had made a valid will before be- 
ing interdicted, that will would be valid after inter- 
diction as well as before. Neither is there any doubt 
but he would have a right to make a will afterward, 
if the interdict came to be taken off. 

II. Such as have committed a crime inferring con- 
fiſcation of goods; for example, the crime of high 
treaſon, (crimen perduellionis); in which caſe a will, 
made even before. the crime was committed, would be 
invalid. See above, F 7. u. 6. 

The ſame would be the caſe with reſpect to the 
wills of ſuch whom the reproaches af their own con- 
{cience, on account of ſuch a crime, ſhall induce ta 
take away their own lite. 

III. Eceleſiaſtics and religious, or monaſtics, who. 

according 
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according to the ſtatutes of their order, acquire every 
thing to their chapters or convents. But if theſe eccle- 
ſiaſtics make any acquiſitions by preaching, by teach- 
ing, by ſaying maſs, &'c. they may diſpoſe of them by 
will. | | 

And that ſuch as enter into religious orders may 
not deprive their natural heirs of their effects, and to 
hinder their ſucceſſions from falling into mortmain, 
(ad manus mortuas), we have ordained, once for all, 
that no religious can give to his order more than g 
rix-dollars. For this purpoſe all that fuch a religious 


poſſeſſes beyond that ſum, or which he ſhall acquire 


afterward by ſucceſſions, ſhall be put into a capital 
ſum, and delivered to his heirs without will, they 
giving ſecurity, on their part, that they will pay him, 
during life, the intereſt at five per cent. | 
We have alſo enacted, and ordained in general, 
with reſpect to other eccleſiaſtics, who do not acquire 
to their communities or chapters, and who reſerve 
the liberty of diſpoſing . of all their effects by will, 
that none of thoſe who enter into a chapter or eccle- 
ſiaſtic community, can leave to it by legacy above 
the ſum of 500 rix- dollars, nor give to it any greater 
ſum by a deed taking place during his life; if the 
chapters or eccleſiaſtical communities receive more, 
under any pretext whatſoever, they ſhall reſtore all 
that they have received to the heirs without will, and 
ſhall pay the double to the exchequer. 
This ſhall likewiſe be obſerved with reſpect to 
churches and communities for pious uſes, of what re- 
ligion ſoever they be. | 
IV. Apoſtates, who from Chriſtianity go over to 
Paganiſm or Judaiſm. We, by no means, reckon 
apoſtates ſuch as from the Proteſtant religion go 
over to the Roman-Catholic religion, nor ſuch as 
from Roman Catholics turn Proteſtants, who have 
8 right to diſpoſe of their effects by will. 
| | V. Heretics, - 


oy \ \ 
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V. Heretics, who do not profeſs any of the threg 
relipions tolerated 'in the empire, or whom' none of 
thoſe three communions will acknowledge for mem. 
bers of their church, | 

VI. Such as, by way of puniſhment (in pænam), are 
deprived of the liberty of making a will; for example, 

I.) Such as have been condemned for intending, 
by public and defamatory writings, to take away any 
one's honour and reputation. | 

2.) Such as have poiſoned any one, or attempted 
to take away his life by poiſon. 

3.) Such as have committed inceſt, or, 

4.) The crime of ſodomy, 


§ 11, 
I. When a man, incapable of making a will, never- 
theleſs makes one, that will 1s null, even though it 
were made for a pious ule, and even the legacies in 


it are invalid, 


| 312 
II. It is requiſite, in the ſecond place, for the vä- 
lidity of a will, that the teſtator have declared his 
inclination freely, and without being induced to it 
from fear of any violence, or from wicked and unlaw- 
ful ſuggeſtions. 
N. 1. All fear is not reckoned a violence, but ve 


only reckon ſuch the fear which affects a man of cou- 


rage (virum cordatum), threatened with ſtrokes, im- 
priſonment, or any other ill treatment hard to be en- 
dured. . 

N. 2. It is ſuppoſed that a wife has not made 
her will freely, when, having been abuſed by her 
huſband during her marriage, ſhe has nevertheleſs 
diſpoſed, in his favour , of all her ſucceſſion, or of 
a great part of it, to the prejudice of her own rela- 
tions; which would be preſumable, eſpecially if ſhe 
had made this will in her Jaſt ſickneſs. 


But 
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But we cannot reckon as fraudulent ſuggeſtions 
the good behaviour of a huſband to his wife, nor the 
careſſes which determine her to make a will in his 
favour. | 

N. 3. It cannot be reckoned as a free will of a te- 
ſtator which is ſuggeſted to him by the judge; for 
example, if a judge aſk a teſtator, whether he does 
not intend to make Caius his heir, or whether he does 
not intend to leave him 100 rix-dollars in legacy. 

But a will ſhall not be reckoned ſuggeſted, when 
the teſtator having named his heir or legatee, the 
members of court, who receive his ſettlement, ſhall 
make him repeat 1t, as not having well heard the 
name of his heir, or the quantum of the ſum left in 
legacy. The ſame ſhall be the caſe when the mem- 
bers of the court ſhall be ſatisfied with aſking him in 
general, whether he does not intend to leave ſomething 
to his relations, or to his ſervant. 

N. 4. A will not freely made, and which owes its 
exiſtence to fraud, to fear, or to any violence, is null 
in law, and neither pious uſes nor legatees can receive 
any thing by virtue of ſuch a will. 
A perſon who ſhall oblige a teſtator by wicked ſug- 
geſtions, or by any violence, to make a will, ſhall b 
criminally proſecuted, 3 
N. 5. A man who ſhall borrow another's name, and 
who ſhall make a will under that name, ſhall be con- 
demned to the wheelbarrow for the reſt of his life. 
N. 6. A perſon who has ſuggeſted to a teſtator the 
ſettlements which he has made in favour vf his heir 
or legatee, ſhall be bound to pay out of his own pro- 
E effects, to both, what they ſhall have to claim 
y virtue of the ſuggeſted will; but the will itſelf - 
cannot ſubſiſt. 


13. 
III. We require, in the third place, in order to the 
| validity | 
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validity of a ſolemn will, that it be made judicially, 
or preſented in court. For, on account of the rea- 
ſons alleged in the introduction to this ſecond part, 
we have entirely aboliſned, by theſe preſents, all pri- 
vate wills, which, till this time, were made before 
ſeven witneſſes, moſtly by ignorant notaries, or by 
miniſters, by procurators, and by vagabonds unſkil- 
led in the law. | 
| 14. 

It is not neceſſary that the will be made before the 
teſtator's ordinary judge: all judges, who have a vo- 
luntary juriſdiction, (voluntariam juriſdittionem), having 
a right to receive teſtamentary ſettlements from any 
perſon whatever. 


915. 
There muſt be three members of court, at leaſt, 
preſent at the making or preſenting of wills. 


| § 16. 

In places where there are regencies, our will is, 
that two counſellors be preſent at this act, with the 
protonotary, or ſecretary. 


§ 17. 
And, in great towns, two members of the magi- 
ſtracy, who underſtand law, ſhall be preſent at this 
act, together with the ſecretary, recorder, or clerk. 


2 $ 18, 
With regard to little towns, where there are none 


but the burgomaſter who underſtand law, they ſhall 


admit to this a& a ſenator of learning, if there be 
any, together with the ſecretary of the town, or the 
recorder. Burt if the burgomaſter do not underſtand 
the law, and there be no judge thereabouts, the bur- 
gomaſter ſhall admit a notary jointly with the ſecre- 
tary of the town. | 


$ 19. 


9 © ft 
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2 IF § 19. 

In bailiages the juſtice (juſticiarius) ſnall proceed, 
with the bailie, to the making or receiving the wills 
of peaſants, and other perſons who live in the coun- 
try, calling to them a notary, or, if there be none 
in the neighbourhood, the paſtor, with the mayor or 
a ſheriff *. 

$ 20. 

In places under the juriſdiction of the nobility, the 
juſtice, (who ought to perform all the functions of a 
judge, when the lord does not underſtand the law), 
or the lord himſelf, ſhall proceed to this act, with the 
aſſiſtance of a notary, with the paſtor or mayor of the 


_ § 21. 


In univerſities, two profeſſors of law ſhould be 
named to proceed to this act jointly, with the ſyndic 
or ſecretary of the town. 


2 § 22. 

All other wills which ſhall not be made judicially, 
and conſequently are but private wills, ſhall be null 
in law, even though they ſhall be written entirely 
with the teſtator's own hand, becauſe private wills 
are not made with all the precautions contained in 
title III. which we have judged neceſſary for obvia- 
ting all kinds of frauds. It may be alleged againſt 
this regulation, that it is not eaſy, in preſſing caſes, 
or in the country, to aſſemble ſuch a court; ſo that, 
by the eſtabliſhment of ſuch a regulation, ſeveral 
perſons are indirectly deprived of the power of making 
a will, which does not appear equitable. But we 
ſhall not ſuffer ourſelves to be dazzled by this diffi- 
culty, if we conſider, 


is not improper here to obſerve, that the French names of 
officers and magiſtrates, when tranſlated, do not always apply 
to perſons in like office with us. This will appear by — 
the words ſperiſr in Johnſon's Dictionary, and echevin in Chambaud. 


Yor, II. Ff a) That 
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a) That, in a preſſing caſe, it is equally, and even 
more difficult, to aſſemble ſeven witneſſes, as is requi- 
fite by the common law, even for the wills of peaſant, 

b) That the teſtator ought to blame himſelf for 
not thinking of making his will at a proper time, 
while he enjoyed good health, and for having delayed 
it till his laſt extremity. os 

c) That, to avoid preſumptions of fraud, ſugye. 
ſtions, and colluſions, &'c. the public intereſt requires 
that wills be made or received by public perſons, and 
knowing in the law, rather than by ignorant notaries, 
or by intereſted or paſſionate miniſters, or by vag. 
bonds, who, by the confuſed and injudicious deed; 
which they draw up, engage heirs in a multiplicity of 
law ſuits. 

d) Neither can this regulation be eſteemed con- 
trary to equity, if it be conſidered, that, when a man 

dies inteſtate, his effects fall among ſuch as the laws 
of nature and family-right (jus familie) call to the 
ſucceſſion. 
3 | 

IV. For the validity of a ſolemn will, it is, in fine, 
requiſite, that the teſtator obſerve the ſolemnities 
preſcribed in the following title. 


| 524. | 
Any perſon who can acquire property, may alſo 
make acquiſitions by will, unleſs our laws declare 
him incapable of it. See below, title IV. 


g 25. 

What makes the object of a teſtamentary ſettle- 
ment is the teſtator's whole ſucceſſion, which com- 
prehends all the rights and all the effects of the de- 
funct: whence it follows, that a man who has not a 
peny, and who leaves only debts, may nevertheleſs 
make a will, becauſe he may have other rights ot 
which he has power to diſpole ; for example, he has 

z 
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a right to regulate what concerns the guardianſhip of 
his children. 
5 26. 

Wills, moreover, may be written on any ſort of 
tuff: for example, on paper, on parchment, on filk, 
c.; and even though there were ſomething written 
on one of the ſides of the paper, the will would not 
be vitiated thereby. 

But it is requiſite, on pain of a fine of ten rix- dol- 
lars, that the will be on a ſheet of ſtamped paper, or 
that the will be wrapped in a ſheet of ſtamped paper, 
or elſe that it be noted, that, when the will was made, 
there was no ſtamped paper at hand; and, in this 
laſt caſe, it ſhall be ſufficient to pay the r at the 
time of the publication of the will. 


8 27. 

There may y ſeveral original copies made of one 
and the fame will, which ſhall be all authentic. 
Wherefore, if one happen to be loſt, it ſhall be ſut- 
ficient to produce the other, which ſhall bear faith, if 
it have other requiſite conditions. If all the wills were 
loſt, recourſe muſt be had to the records of court, 
to which full credit is to be given. 


C 28, 

Two perſons may make their will on the ſame 
ſheetz which often happens between huſband and 
wife. In this caſe it is ſufficient to uſe the ſolemni- 
ties or formalities requiſite for one ſingle will, when 
the two wills are made and ended all together, (uno 
contextu), without interruption, and without entering 


| upon other affairs. See the following title. 


2 
The teſtator is 3 ſet down in writing his 
teſtamentary ſettlements in any language whatever, 
provided he do not uſe hieroglyphical characters. He 
Ff 2 may 
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may alſo uſe ciphers to mark numbers; but, when 
he declares his laſt will by word of mouth to the 
judge, he muſt expreſs himſelf in a language which 
the judge underſtands. 


o. 
We ſhall treat of the methods of annulling or in. 
validating a will in title XVII. 


„„ 


Of the 4 ſolemnities or exterior formalities which ought 1 
be obſerved in the making up a judicial will. 


E have obſerved in the preceding title that the 


laws require certain ſolemnities or formalities 
in order to the validity of a will. | 


kt. | 

Theſe ſolemnities or formalities are either exterior 
or interior (extrinſece vel intrinſecs). The firſt regard 
the exterior form of wills, and the way of making 
them. The others concern the teſtamentary ſettle. 
ments themſelves, and require that children be not 
omitted, but that they be neceſſarily, and by name, 
appointed heirs, or diſinherited. We ſhall treat of 
the firſt in this title, and of the laſt in the title fol- 
lowing. - . 

| 8 2. a 

As a judicial will may be made in two ways; name- 

ly, 1.) By declaring by word of mouth one's teſtamen- 


tary ſettlements before a judge, or, 2.) By preſenting 


in court a will made in private, and taken down in wr 
ting; every perſon ſhall be bound to obſerve, in each of 
theſe two ways of making a will, ſome ſolemnities 


or particular forms which are to be pointed out in 
the following articles. 


ART, 


I» 


10 
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AN x 


Of the ſolemnities or exterior forms which ſhall be obſerved 


when a perſon wants to make by word of mouth his te- 
ſtamentary ſettlements before a judge. 


# 


$ 3- 
Hen a man wants to make his will judicially by 
word of mouth, | 

I.) He ſhall give the judge proper warning, and 
ſhall acquaint him with his intention of declaring to 
him his laſt will. 

2.) The court ſhall be compoſed of three perſons, 
as has been already ordained above, who ſhall be 
brought together for this deed, and ſhall ſuffer no o- 
ther perſon in the court-room. 

3.) The ſecretary or clerk ſhall mark on the pro- 
tocol or regiſter the teſtator's name, his ſurname, his 
domicil or reſidence, and the date of his appearance 
in court. | : 

4.) When the teſtator is young, the judge ſhall in- 
form himſelf exactly of his age; and if it be a woman 
who has a huſband, or a minor under age, or a per- 
ſon of a weak underſtanding, the judge muſt obſerve 
the precautions preſcribed above, in title H. $ 7. and 
10. The judge ſhall examine with care the ſtate of 
a perſon who is weak in underſtanding, and afk in 
particular of thoſe who want to make a will, whether 
fear, force, or any criminal or dangerous inducement 
bave any ſhare in the ſettlement which they are about 
to make. 

5.) The ſecretary or clerk ſhall keep a record of all 
the queſtions put to the teſtator, and of his anſwers, 
which ſhall be taken down in writing in the very terms 
which he ſhall uſe. , 

6.) The 
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6.) The teſtator ſhall afterward declare plainly and 
diſtinctly what is his laſt will, and eſpecially who is to 
be his heir. 

If he do not explain himſelf diſtinctly enough, the 
judge may put to him the neceſſary queſtions for un- 
deritanding his intentions, obſerving always to take 
down in writing the very expreſſions which the teſta- 
tor ſhall uſe. 

7.) When the protocol or record is ended, it ſhall 
be 2 word by word to the teſtator, and at every 
article he ſhall be aſked whether it contain his laſt 
will. Moreover, the record ought alſo. to bear that 
this method has been obſerved. 

8.) The three members of court who ſhall receive 
the teſtator's declaration, ſhall all three ſign the re- 
cord. 

9.) If the teſtator can write, he ſhall alſo ſign the 
—_ or ſhall put his mark to it, which the mem- 
bers of court ſhall atteſt by their ſubſcription to have 
been put there by the teſtator. 

When the teſtator is not in a condition to put his 
mark to it, the ſubſcription of the members of court 
ſhall be ſufficient. 

10.) It is not neceſſary that the ſeals or cache!tes of 
the members of court be affixed to it. 

11.) The deed concerning the declaration of his 
laſt will ought not to be interrupted by any other 
deed or extraneous affair, but ought to be paſſed all 
together, (uno contextu.) See below, 

When one of the three members of court is obliged 
to retire for any neceſſity, or on account of any indiſ- 
poſition, the whole deed ſhall be ſuſpended till he re- 
turn, or till another member of court, or exe a notary 
be called. 

When the thrce members of court cannot be brought 
together on the ſame day, or ſhall ſeparate without 
rn. the act, the — {hall 2 the next ws 
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all his teſtamentary ſettlement, and ſhall make a new 
will, which alone ſhall be valid, even though it ſhould 
contain ſettlements different from thoſe which he had 
made the day before. 

If the teſtator happen to die in the time that he is 
declaring his laſt will, and before naming his heir, the 
will ſhall be invalid, and the heir at law, or without 
will, ſhall not be ovliged to pay the legacies which 
the teſtator had already made : but if he have named 
his heir, the will ſhall be valid with reſpect to all that 
he has really diſpoſed of. 

12.) The ingroſſed or principal copy of the will 
ſhall be made by the judge upon the record; and if 
the teſtator want a copy of it, it ſhall be furniſhed to 
him by the judge, who, moreover, ought always to 
give the teſtator a certificate, from whence it may ap- 
pear that his will has been received in court. 


When the heirs at law, or without will, ſhall deny 
that all the requiſite ſolemnities have been obſerved, 
they ſhall not be heard againſt the tenor of the re- 
cord, (contra fidem protocoli), to which credit is to be 
given, even though one of the members of court 
jhould offer to ſwear to the want of the ſolemnities. 

Neither ſhall the members of court be obliged to 
{wear to the truth of the record or protocol. 


86. 
A will ſnall be equally valid, whatever order one 
obſerves in it in diſpoſing of his effects. A man 
may, for example, begin with the legacies, and end 
with the appointment of his heir. 


8 7. | 
When the ingroſſed copy of the will ſhall happen 
to be loſt, the judicial record ſhall continue to bear 
full faith, (plenam fidem), even though all the mem- 
bers 


/ 
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bers of the court who have received the will ſhonld 
be dead. 
7 $8. 

The members of the court ſhall not reveal any 
thing of the contents of the ſettlement, either directly 
or indirectly, on pain of deprivation ; and our will is, 
that the chief judges in courts of judicature ſtrongly 
recommend ſecrecy to their colleagues, and make them 
ſenſible of the dangerous conſequences of their indiſ- 
cretion. 

; S 9. 

As it may happen that a perſon who wants to make 
his will may be hindered by ſickneſs or ſome other 
cauſe, from perſonally appearing in court, he ſhall be 
at liberty, 1.) To require the judge by a petition, or 
if the caſe be extremely preſling, (/i periculum eſt in 
mora), by a ſervant, or other perſon, to come to his 
own reſidence, there to receive the declaration of his 
laſt will. 

2.) The chief judge ſhall depute in this caſe three 
members, as mentioned above, to recetve this decla- 
ration. 

It ſhall not be ſufficient then that a teſtator, of his 


own authority, cauſe to be called three members of a. 


court of judicature, and in their preſence declare his 
laſt will. 

3.) The deputies of the court ought to have the 
teſtator before their eyes, that they may know him 
very diſtinctly; if he be ſick and in bed, and it be- 
gin to turn dark in the room, they ſhall cauſe lights 


to be brought, draw, if it be neceſſary, the bed-cur- 
tains, and take, in a word, all neceſſary precautions 


to prevent their being impoſed upon. 


4.) Theſe deputies ſhall likewiſe exactly obſerve 


all the precautions and ſolemnities preſcribed above, 
§ 3. 4.5. and following. They ſhall particularly take 
i care 
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cate to put out of the room the wife, the children, | 
and the ſervants of the teſtator. | 


A. N T. 


Of the ſolemnities or exterior forms to be obſerved in wills 
preſented in a court of judicature. 


| 8 10. | 
Wen a teſtator ſhall deſire that his teſtamentary 
ſettlements be not known, it ſhall be allowable 
for him to preſent in court his will made up and ſeal- 
ed; and in this caſe it is alſo requiſite, that ar leaſt 
three members of court be preſent at his exhibit- 
ing it. 

49 The judge ought to interrogate teſtators on the 
circumſtances enumerated above, F 3. u. 4. and dra 
up a record or protocol of them. | 

3.) He muſt eſpecially aſk the teſtator whether he 
have appointed an heir; and if he have not done fo, 
the judge ſhall not receive the will, but ſhall return 
it to the teſtator. 

4.) The judge muſt alſo inform himſelf from the 
\ teſtator, whether he have written and ſigned the will 

with his own hand, in which caſe it ſhall not be neceſ- 
fary to open the will, and to read it to him. 

5.) But if the teſtator, not having written the will, 
have only ſigned it, and his teſtamentary ſettlement 
have not been read to him before, (on which he ſhalt 
be particularly interrogated), the judge ſhall open it, 
and read it to him article by article. 

6.) In both cafes the judge ſhall put a cover about 
it, and ſhall ſeal it with the ſeal of court. 

7.) He ſhall alſo mark on the cover beſides the date 
of preſenting the will, and the teſtator's name, that 
the cover incloſes his teſtamentary ſentlement. 


Vor. II. G g 8.) All 
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8.) All the three members of court ſhall put their 
| ſubſcriptions below, 


9.) And ſhall give the teſtator a certificate that his 
will is received. | 


C 11. 

A will muſt be preſented by the teſtator himſelf, 
and ſhall not be received from his truſtee, even 
though the truſtee have ſpecial powers, or ſhould 
produce a letter or petition written by the teſtator; 
conſequently our will 1s, that a teſtament preſented in 


court by any other than by the teſtator himſelf be of 
no avail. 


When two teſtators make their will in one and to- 
gether, they muſt both perſonally preſent it. 


§ 12. 

As it often happens that a perſon who wants to pre- 
ſent his will in court is prevented from doing ſo by 
ſickneſs, or other cauſes, it ſhall be allowable for 
him to require the judge to come to his own houſe to 
receive the will; in which caſe, nevertheleſs, all the 
forms preſcribed in $ 10. and 11. muſt be obſerved. 


| C 13. 

When the exterior ſolemnities which have been 
preſcribed in the preceding articles are not obſerved, 
the will ſhall be null, even with reſpect to the legs 
cies, and even though the will were made in favour 
of a community for pious uſes, or of a ſovereign, (i 
favorem pie cauſe vel principis.) | 
When the court of judicature ſhall not obſerve the 
preſcribed ſolemnities, and the omiſſion of theſe ſo- 
lemnities ſhall cauſe the will to be annulled, the mem- 
bers of court to whom any fault can be imputed 
ſhall be made anſwerable for it in ſolidum, both to the 
heirs named, and to all ſuch as might have had any 
thing to receive in virtue of the will, if theſe ſolem- 

as 
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nities had been obſerved. If they be not ſolvent, they 
ſhall be diſmiſſed from their office, or puniſhed in 
fome other manner. 5 | 


Ty 6 | g I 4. | 1442 
In fine, to ayoid all ſuſpicion of corruption or col- 
juſion with ſuch\as are intereſted in the teſtator's ſuc- 
ceſſion, we diſcharge judges to exact any thing for 
perquiſites above what is regulated by the rate of the 
charges of courts: any one who ſhall take more, ſup. 
poſing even he had not demanded it, and this ſurplus 
has been offered him willingly, ſhall be obliged to re- 
ſtore the quadruple to the exchequer, and ſhall be- 
ſides be diſmiſſed from his employment. 


e 


Of the interior folemnities of wills, namely, of the nomi- 
nation of an heir, and, in particular, of the obligation 
to nominate and appoint for heirs children and parents. 


(De inſtitutions beredum, et ſpeciatim liberorum et pa- 
| rentum.) | 


| 5 . | 
Frer treating, in the preceding title, of the exte- 
rior ſolemnities of wills, we muſt proceed to the 
interior ſolemnities eſſential to the validity of a will. 


§ 2. 

Among theſe interior ſolemnities are reckoned, 
1.) The obligation of nominating an heir, and parti- 
cularly that of parents, who ought neceſſarily and by 
name to appoint their children their heirs ; or, 2.) Diſ- 
inherit them, We ſhall treat in this title of the no- 

| Gg 2 | mination 
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mination of an heir, and in the following of diſinhe. 
riſon. 
$ 3- 


The nomination and appointment of an heir is ſo 
eſſential to a will, that it cannot ſubſiſt without! it. 


4. 

The appointment of an heir is the declaration which 
the teſtator makes, that ſuch an one whom he names 
ſhall be his heir after his deceaſe. 


This declaration or nomination of an heir, (inſtitu. 
tio heredis), is either a firſt nomination, ( prima), when 
- a firſt heir is nominated; or a ſecond nomination, 
(ſecunda), when a ſecond heir is named, in caſe the 
firſt cannot or will not be heir. This is what is other- 
wiſe called a ſubſtitution, which 1s further diſtinguiſn- 
ed into direct and in truſt, (in directam et fideicommiſſa- 
riam. 

We ſhall treat of the firſt domination in this title, 
and of the ſecond in title VII. 


J 6. 
The nomination of an heir (inſtitutio heredis), is ei- 
ther voluntary, (voluntaria), or neceſſary, (neceſſaria.) 


We ſhall treat of the firſt in article I. and of the ſe- 
cond in article II. 


ART. 1 
Of the voluntary nomination of an heir. 
"Is (De inſtitutione heredis voluntaria.) 


S 2. 
Vong nomination of an heir is that by which 


the teſtator names and appoints as his heir, ac- 
5 cording 
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cording to his own pleaſure, a perſon to whom he | 
wants to leave his effects. 


88. 
All mankind in general may be appointed heirs, 


and there is no exception but with regard to ſuch as 
the laws exclude from ſucceſſions. 


| 5 
Thoſe who cannot be appointed heirs (a teſtameuti 


faclione paſſroa excluduntur) are, 


1.) Such as have been proſcribed, or whoſe effects 


have been confiſcated for any crime. 


2,) The apoſtates and heretics, mentioned above, 
book VI. title III. $ 7. and book VII. title II. à. 4. 
and 

3. 4 The children of ſuch as have been guilty of 
high treaſon; our will is, nevertheleſs, that when they 
leave daughters, a portion be appointed for them; 

And that the grandſons of perſons guilty of high 
treaſon may be appointed heirs. 

4.) Colleges not approved, ſuch as thoſe which have 
not obtained a privilege for their eſtabliſhment, and 
which we have not confirmed. 

5.) Monks who have no property. Wherefore alſo 
whatever is left them in legacy, fthall not belong to 
the cloiſters, but to the heirs without will. See above, 


book VI. title II. $ 10 


6.) Illegitimate thildren, who can only be appoint. 
ed for an ounce, or for a twelfth part of the effects, 
(in uncia), when there is a wife or lawful children. 

But when there is no wife or lawful children, a fa- 
ther may leave his whole fortune to his illegitimate 
children. 

7.) Children procreated in adultery, or inceſt; that 
is & ſay, from a carnal correſpondence between perſons 
related within the forbidden degrees; which children 
cannot even be appointed heirs for an ounce; but 

they 
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they may leave in legacy to them an aliment for their 
ſubſiſtence, becauſe, independent of any teſtamentary 
ſettlement, maintenance 1s due to them, and, ought to 
be given them, though it had not been left them by 
will. See part I. book II. title III. 5 66. 

8.) A man or a woman who marry a ſecond time 
who cannot be appointed heirs by the defunct's ſpouſe 
for a greater ſhare than that left to the child of the 
firſt marriage who has the {malleſt portion. See part 1, 
book II. title III. § 10. N | 
9.) We have obſerved that there are ſome perſons 

who often give their whole fortune, or at leaſt a great 
part of it to religious communities, to cloiſters, to 
churches, or to other pious inſtitutions, and who con- 
ſequently deprive their relations and the public of 
their ſucceſſion. We alſo have diſcovered that weak 
minds are often induced to make ſuch ſettlements on 
deathbed, being ſolicited ſo to do by the ſuggeſtions of 
clergymen, and by their terrifying dying perſons; 
which intending to prevent, we have ordained by an 
immediate reſolution, that no perſon can leave to a 
religious, to a cloiſter, to a church, or to any other 
pious inſtitution, of what religion ſoever, more than 
five hundred rix-dollars under any title whatſoever, 
by appointment of an heir, by a legacy, or by a deed 
taking place among the living, (per adtum inter vivos.) 

10.) When a man who 1s at law with his relations, 
or with other perſons on account of their effects, ſhall 
appoint us his heir, we will not take advantage of thar 
nomination, but, renouncing by theſe preſents ſuch 
ſucceſſions, the natural heirs may continue the proſe- 
cution of the ſuit againſt the defunct's adverſary. 


| C 10. 

It has been ſhown above, that in order to be ap- 
pointed heir a perſon muſt be capable of receiving by 
will. It muſt be carefully obſerved on this head, that 
the capacity muſt be found in the heir, not only at the 

time 
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time of making the will, but alſo at the time when 
the heir may take poſſeſſion of the ſucceſſion. This 
capacity ought to be found in the firſt caſe, becauſe 
otherwiſe the nomination of heir could not ſubſiſt; 
and in the ſecond caſe, becauſe otherwiſe it could. not 
have any effect. 

The nomination of an heir ſhall not be invalidated 
on account of incapacity, if that incapacity of being 
heir only exiſted in the interval between the making 
of the will and entering on the inheritance. 


C In. 

The Roman laws had laid it down as a principle, 
that no perſon could die partly teſtate and partly inte- 
ſtate, (pro parte teſtatus et pro parte inteſtatus); that is 
to ſay, no body could diſpoſe in his will of a part of 
his fortune, and leave the other part to his heirs ſuc- 
ceeding without will. | 

This rule is, in effect, founded on the definition of a 
will, which as it ſuppoſes that the teſtator 1n 1t diſpoſes 
of all his fortune, would infer a manifeſt contradiction, 
if the teſtator diſpoſed in it only of a part of his for- 
tune; and for that reaſon the Roman laws have intro- 
duced the right of accretion, (jus accreſcendi), by vir- 
tue of which the heir's ſhare who does not ſucceed 
falls to his coheirs. 

Nevertheleſs, the Roman laws eee have al- 
ready given ſeveral limitations to the rule; they al- 
low, for example, a ſoldier to leave a part of his for- 
tune in his military will. 

In the Roman law likewiſe are found ſeveral caſes 
in which, by a ſeries of circumſtances (ex poſt facto), 
It happens, that a teſtator dies partly teſtate, and part- 
ly inteſtate ; for example, 

I.) When the will is invalidated by an objection or . 
complaint of undutifulneſs, (per querelam inofficioft te- 
Jamenti); for 1n that caſe nothing but the — 
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of heir falls, and the legacies and other ſerdements 


ſubſiſt. 
2.) When a diſinherited ſon raiſes an action againſt 


two nominated heirs, and gains his cauſe only againſt 


the one; in this caſe the ſon ſucceeds inteſtate, and 
the other heir ſucceeds by virtue of the will. 

3.) When a teſtator inſtitutes for his heir on the 
- fide one of his own brothers, and on the other an 
infamous perſon, the brothers omitted ſucceed inte- 
ſtate to the ſhare of the infamous perfon, and the 
brother appointed heir ſucceeds by virtue of the will. 

4.) When a tather who has ſeven children diſinhe- 
105 one of them, and appointing the other fix for his 


heirs, the diſinherited child gets the will declared un- 


dutiful ; he ſucceeds inteſtate to the ſeventh ſhare of 
the fortune, namely, to the ſhare which he would 
have had if the father had died without making a 
will, and the other children ſucceed to their father's 
fortune by virtue cf his will. 


& 12. 

Theſe different limitations which the Romans have 
been obliged to make in the rule induce us to abo- 
liſn the rule itſelf, and to enact, as a conſtant and 
inviolable law, that when a reſtator ſhall appoint an 
heir for a ſhare of his fortune, for example, for the 
ſixth, or three fourths of his effects, &c. (in ſextante, 
dedrante), and not ſimply for a certain thing, (in re 
certa), the will and nomination of heir ſhall be valid, 


ſo far as ſhall concern that ſhare of the inheritance, 


and the other ſhares ſhall return to the heirs inteſtate. 


$ 13. 


But if one be appointed heir for a certain thing, (in 


re certa), the perſon appointed ſhall be reckoned only 
a legatary, who ought to be ſatisfied with the thing 
allotted to him, and the nomination of heirs failing, 
the ſucceſſion ſhall devolve to the heirs inteſtate. 


N. 1. 
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N. 1. When a teſtator, appointing ſeveral heirs, 
ſhall, allot nevertheleſs to each only certain things, 
(inftituti in re certa), they ſhall be reckoned legataries; 
and the nomination of heir being null, the ſucceſſion 
ſhall fall to the heirs inteſtate, reſerving the legacies, 
(ſalvis legatis). Obſerve, that the debts muſt be de- 
ducted from theſe legacies. | 

N. 2. When a teſtator ſhall appoint one perſon for a 
certain g- of the inheritance; and another, for ex- 
ample, for a ſixth of the fortune; the firſt ſhall only be 
reckoned a ſimple legatary, and the other teſtamentary 
heir, but only for the ſnare to which he was appointed; 
and the ſurplus of the ſucceſſion ſhall return to the 
heirs inteſtate. 

N. 3. When the teſtator ſhall appoint one for 
a certain thing, and another for a certain. ſhare of 
the ſucceſſion, and a third as heir purely and ſimply, 
the firſt ſhall be reckoned a legatary, the ſecond heir 
for the portion allotted (partiario), and the third heir 
for the other ſhares of the inheritance. | | 


. 814. 

When ſeveral heirs are appointed, not for a cer- 
tain thing, but for a certain ſhare of the ſucceſſion, 
a threefold diſtinction is to be made. Namely, 
1) Where thole portions make together the whole 
of the ſucceſſion; 2) Where thoſe portions make 
more than the ſucceſſion ; 3) Where thoſe portions 
make leſs than the whole, | 

In the firſt cafe, each heir ſhall receive what is al- 
lotted to him, and the ſucceſſion will thereby be en- 
tirely divided. _ 

In the ſecond caſe, ſhall be deducted from each, pro- 
portionally to his ſhare, what was aſſigned more than 
the whole of the ſucceſſion; and, 

In the third caſe, the heirs inteſtate ſhall ſucceed 
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to the ſhare of the ſucceſſion of which the teſtator 
has not diſpoſed. 


: $ 15. 

When a teſtator ſhall appoint ſome of his heirs for 
certain ſhares, (in certis portionibus), and ſhall name 
others purely and ſimply his heirs, three caſes muſt 
likewiſe be diſtinguiſhed, and examined : a) Whether 
the ſhares aſſigned exceed the whole of the ſucceſſion; 
or, b) Whether they equal the whole; or c) If all toge- 
ther do not make up the whole. 

In the firſt cafe, the ſucceſſion ſhall be divided not 
into twelve, but into twenty-four portions ; and ſuch 
as have been appointed for certain portions ſhall re- 
ceive of theſe twenty-four portions ſuch as have been 
allotted for them, and the portions which ſhall remain 
ſhall fall to thoſe who are heirs purely and ſimply. 

In the ſecond caſe, the ſucceſſion ſhall likewiſe be 
divided into twenty-four portions, of which the half 
ſhall belong to thoſe who have been appointed for 
certain ſhares, and the other half to the pure and 
{imple heirs or heirs in general. | 
la the third caſe, thoſe to whom certain ſhares 
are appointed ſhall receive thoſe appointed to them, 
and the ſurplus ſhall be divided among ſuch as arc 
appointed purely and ſimply. | 


| $ 16. | 

In order to give the neceſſary explanations concerning 
the ſhares of the ſucceſſion mentioned in the preceding 
ſections, it muſt be obſerved, that, according to the 
laws, an inheritance or ſucceſſion is divided into twelve 
parts, which are all comprehended under the name 
of as, a pound weight, and are called ounces, uncie ; 
two ounces make what is called ſextans; three, qua- 
drans ; four, triens; five, quincunx ; ſix, ſemis ; ſeven, 
ſeptunx ; eight, bes; nine, dodrans; ten, dextans; ele- 

ven, 


% ¾ Ghia 


i 


Tirtz IV. Arr. I. 243 


ven, deunx z and twelve, as; twice the as, or twenty- 
four ounces, 4upondium ; and thrice the as, or thirty- 
fix ounces, tripondium, &c. 

Obſerve, that, if a teſtator aſſign to his heirs more 
than twenty-four ſhares, the ſucceſſion muſt be di- 
vided into three as; that is to ſay, thirty-ſix ounces, 
(tripondium), For example, a teſtator aſſigns fifteen 
ſhares to one of the heirs, and ſixteen to another, ap- 
pointing a third purely and ſimply, without deter- 
mining a ſhare for him; in this caſe the teſtator is 
reckoned to have intended to divide his ſucceſſion in- 
to three as, (tripondium), or thirty-ſix ounces, of which 
the two firſt are to receive thirty-one ounces, and the 
pure and ſimple heir, or heir in general, the five 


ounces remaining, | 


517. 

It has been ſhown in & 11. that the right of accretion 
was introduced on account of the rule which the Ro- 
man laws had eſtabliſhed, that no perſon could die in 
part teſtate and in part inteſtate : for, to ſupport a will, 
they ought to have decreed, that, when ſeveral heirs 
are appointed, and one of them does not ſucceed, his 
ſhare ſhall fall to his coheirs. | 

Theſe laws have diftinguiſhed three caſes, cor- 
reſponding to the three ways in which heirs may be 
Joined in a will; for they may be joined by the inhe- 
ritance, or by the ſubje& only, (re comjun#:), or ſolely 
by the expreſſion, (verbis conjuntt), or at the ſame 
time by both, (re et verbis conjuncti.) 

Heirs were ſaid to be joined by the ſubject, (re con- 
junfti), when the teſtator left the ſucceſſion wholl 
to two heirs, and called them to it only by diſtinct 
expreſſions, ſummoning them ſeparately ; for ex- 
ample, when he made his will thus : Caius ſhall be my 
heir; Seius ſhall likewiſe be my heir. | 

They were called On by the expreſſion, (verbis 
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conjuncti), when the teſtator left his ſucceſſion to two 
heirs jointly, and by equal portions , for example, 
when he ſaid, Caius and Seius ſhall be my heirs by equal 
pers They were called joined by the thing, and 
by the expreſſion, (re et verbis conjuncti), when the 
teſtator ſaid, Caius and Seius ſhall be my heirs. 

The queſtion was then to know, whether the right 


of accretion took place in theſe ſeveral caſes; that is 


to ſay, whether, when one of the heirs does not ſuc- 
ceed, and his ſhare is conſequently vacant, it falls to 
the other heirs. | | 
Experience has ſhown how various the opinions of 
lawyers have been on that head, and how many law- 
ſuits thoſe ſubtilties have occaſioned, eſpecially when 
ſome of the heirs were joined by the thing, while others 
were ſo by the expreſſion, and others by the thing 
and by the expreſſion at the fame time. This is the 
reaſon which induced us, after having deliberately 
weighed the inconveniencies ariſing from it, entirely 
to aboliſh the right of accretion, and to ordain, once 
for all, that, when one of the heirs appointed jointly 
ſhall not ſucceed, his ſhare ſhall belong always to the 
_ at law, or heirs inteſtate, and not to the co- 
eirs. . 
Whence it follows, that the rule mentioned in F 11. 


namely, that no, perſon can die partly teſtate and partly 
inteſtate, thereby falls of itſelf. 

We have found it the more neceſſary to aboliſh thoſe 
ſubtilties out of our laws, which have occaſioned ſo 
many difficult and nice law-ſuits, on one fide, becauſe 
the right of accretion had formerly been entirely abo- 
liſhed, by the law called Papia, and Juſtinian intro- 
duced it anew ; and, on the other fide, becauſe it is 
entirely equitable, that when one of the heirs appoint- 
ed does not ſucceed, his ſhare ſhould rather tall to 
thoſe who are called to the ſucceſſion by nature and 
by family-right, than to coheirs. Beſides, the * 
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of accretion not taking place in contracts, we ſee no 
reaſon why it ſhould be received in teſtamentary ſet- 
tlements. 


5818. 

The teſtator ought to nominate diſtinctly, by his 
name, the perſon whom he appoints his heir, and de- 
ſign him ſo as he may be known. 

Thus, when a teſtator has appointed, as his heir, 
a man whom no perſon knows, and who cannot be 
diſcovered by any inquiry that can be made, the will 
thereby falls, and the ſucceſſion goes to the heirs in- 


teſtate, or heirs at law. 


5819. | x 
When a miſtake is nad i the very perſon of the 
heir, the nomination of heir cannot ſubſiſt; but, if 
the miſtake were committed only in his name, or in 
his quality, or addition, it is valid, 


20. 
When a teſtator does not himſelf name his heir, 
and only anſwers yes to the judge's queſtion, if he ap- 
point Catus his heir, the nomination is null, becauſe 


it was ſuggeſted, (propter ſuggeſtionem.) 


A nomination of heir ſhall ſtill be leſs valid, if 


it refer to a nomination which a third party ſhall 


make of the heir; for example, if a teſtator appoint 
for his heir the perſon whom Caius ſhall name for that 
purpoſe, 


- 


821. 

Neither ſhall a We. of * be valid, 
if it be made with a view thereby to obtain ſome ad- 
vantage, (captatoria) ; for example, if a teſtator ap- 
point Caius his heir, in caſe he do him the like, and 
make him likewiſe his heir, 


et modo. This ſhall be treated of below, in title XIIũI. 


2.46 Far I) Book VI. 


C 22, | 
An 1 may likewiſe be appointed ſub — die, 
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A R 1. II. 
Of the neceſſary nomination of an heir. 
(De inſtitutione beredis neceſaria.) 


823. | 
HE neceſſary nomination of an heir (neceſſaria he- 
redis inſtitutio) takes place, when certain per- 


ſons are neceſſarily, and -by name, to be appointed 
heirs or elſe diſinherited. 


§ 24. 

Theſe perſons are, 1) Children whom fathers and 
mothers are obliged to appoint expreſsly for their 
heirs, of whatever number or ſex they be. 

Among children are likewiſe reckoned, 

a) Illegitimate children, who have been legitima- 
ted by a ſubſequent marriage, or by the ſovereign's 
reſcript, when the father deſires it, and the children 
conſent to it. See part I. book I. title IX. art. I. 

9. u. IV. 

b) Children emancipated, when they have not been 
adopted (arrogati) by another. 

c) Children who have been adopted by an aſcend- 


ant, (adoptati ab aſcendenie), but not thoſe who have 


been adopted by a ſtranger. See part I. title IX. 
art. I. § 12 


d) — . children, (arrogati), whom the father 
and not the mother is obliged to appoint heir, as well 


as thoſe who are adopted by virtue of the ſovereign's 


reſcript. See part I. title IX. art. I. & 10. 1. 9. 
S 250 
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826. | 

Among children are likewiſe reckoned, e) Not on- 
ly children already born, but likewiſe the poſthumous, 
that is to ſay, thoſe who are born after making the will; 
and this is the reaſon that they are not to be omit- 
ted. This ought only to be underſtood of the poſt- 
humous children who at the teſtator's death are near- 
eſt of kin to the ſucceſſion ; moreover, thoſe who are 
in competition for it by right of repreſentation are in- 
cluded amongſt the neareſt of kin, 

A man ought conſequently to appoint his heirs, 
1.) Natural poſthumous children, (poſthumos naturales) ; 
that is to ſay, ſuch as are born after making the will, 
or after the teſtator's death. 

2.) Civil poſthumous children, (paſthumi civiles) ; 

that is to ſay, thoſe whom the teſtator legitimated, 
aſſumed, or adopted as deſcendants, after the making 
of his will. : 
We have already ordained in part I. book II. title V. 
what is to be obſerved when a poſthumous child is 
omitted, becauſe the father, or the agnats, will not 
acknowledge him, 


= ih | 
A mother and a grandmother, but not a father, 
are obliged neceſſarily to nominate their illegitimate 
children for their heirs, or to diſinherit them. 


§ 27. 

3.) Among the perſons whom a teſtator is obliged 
neceſſarily and expreſsly to nominate for his heirs, or 
to diſinherit them, are hkewiſe fathers, mothers, and 
other aſcendants ; and we have ſeen above, book VI. 
title III. $ 8. why they cannot be omitted or paſſed 
over in ſilence. Moreover, this is underſtood only of 
fathers and mothers, who are obliged in their turn to 
appoint their children their heirs, ſo that no perſon 
is obliged to appoint an illegitimate father or gone 
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father his heir; but it is otherwiſe with reſpe& to mo- 
thers. | | 
8 28. 

4.) Brothers are not among thoſe who muſt be ap- 
pointed heirs, except when a teſtator has nominated 
for his heir an infamous perſon, (furpem perſonam.) 
See below, § 25. title V. $ 23. and title VI. $6. 


982 


It evidently reſults from what goes before, that 


fathers and mothers cannot paſs over their children in 
ſilence. 5 ; 


Children are omitted or paſſed over in ſilence, when 


a teſtator makes no mention of them in his will, and 


does not appoint them expreſsly by name for his 
heirs, nor diſinherit them. . : 

It is not then an omiſſion or preterition, when a 
teſtator ſays in his will, I paſs over my ſen in ſilence; 
nor whe adds the cauſe, for example, 1 paſs over 
1 Nlence, becauſe he has joined a band of rob- 


my ſon i 
n | | | 

For in both eaſes It is a real diſinheriting or diſhe- 
riſon; wherefore, in the firſt caſe, which contains no 
cauſe for diſinheriting, the will ſhall immediately be 
invalidated by the objection or complaint of unduti- 
fulneſs, (per querelam inofficief teſtamenti); but in the 
laſt caſe, which expreſſes the cauſe for diſinheriting, 
that cauſe muſt be examined, and the will ſhall be 
invalidated according to circumſtances. 


30. fot 
Thus when children have been omitted, the will 
is null in law, and cannot be valid even in favour of 
a pious uſe. We declare likewiſe by theſe preſents, 


that we will never uſe our ſovereign authority (ex ple- 


nitudine poteſtatis) for confirming ſuch wills; far leſs 
will we aſſume to ourſelves ſuch ſucceſſions, even 
though we were appointed heirs, - | 


The 
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The legacies made in ſuch a will ſhall likewiſe be 
invalid. Jo RES. N 

When the ſon omitted ſhall die before the father, 
and conſequently the cafe of the omiſſion ſhall not 
exiſt at the time of the teſtator's death, the will ſhall 
nevertheleſs be invalid, becauſe it was null from the 
beginning. weng 1 

§ 31. 


This rule admits an exception, namely, when the 
ſon omitted ſhall renounce his right of ſucceſſion, and 
it ſhall be clearly proved, either by a declaration 
made by him judicially, or by a deed written and 
ſigned by his own hand. 


y 32. 

As children are likewiſe under the ſame obligation 
to appoint their fathers and mothers their heirs, or to 
diſinherit them, it plainly follows, that when they have 
paſſed them over in ſilence, what has been ordained 
in the preceding ſections with regard to the omiſſion 
or diſinheriting of children is to be obſerved. 


It muſt likewiſe be observed. that ſoldiers have a 
right to paſs over their children, or their father and 
mother, in ſilence; and that is one of the privileges of 
the military ſtate, becauſe it is a rule with reſpect to 
the wills of ſoldiers, to regard only the teſtator's incli- 
nation. Y 

934. 1 

Brothers may be omitted, provided the teſtator © 
does not prefer to them an infamous perſon; for in 
this caſe the will in which the infamous perſon. is ap- 
pointed heir, is not indeed null; but the brothers 
may, by an tre nes or complaint for undutifulneſs, 

t the will invalidated as to the nomination of the 

eir, (quoad inftitutionem) ; with regard to the legacies 
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and other ſettlements of the will, they ſnall remain in 
cheir full force. 


835. 

When there are no children of the firſt degree, 
aſcendants, both paternal and maternal, are obliged 
likewiſe expreſsly to nominate and appoint for their 
heirs their children of the ſecond degree, and thoſe of 
a more remote degree, or elſe to diſinherit them, 

Thus when a father, Sc. has diſinherited his fon 
for a lawful cauſe, he muſt appoint for his heir, or 
diſinherit the ſon of the child diſinherited, even though 
the latter be ſtill alive at his father's deceaſe. 


36. 
When aſcendants paſs over their grandſons in 
filence, the will is likewiſe null. 

When a grandfather has appointed his ſon heir, 
and the latter dies before the teſtator, the will ſubſiſts, 
even though there be no mention made in it of the 
grandſon, and though he be conſequently paſſed over 
and omitted; the reaſon of which is, that the de- 
ceaſed ſon tranſmits to his children, by virtue of the 
family-right, (jure familiz), even according to the 
laws of nature, all his rights, and conſequently that 
of ſucceeding to his father's fortune, (jus ſuccedendi); 
whence it follows, that, by virtue of his father's right, 


(ex jure patris), the grandſon ought to be held as no- 
minated and appointed. 


$S 37. 1 

When a grandfather 8 his grandſons his 
heirs in the lifetime of their father, paſſing over the 
latter in ſilence, (præterito patre), and the ſon omitted 
happens to die before the grandfather, it is doubted 
whether ſuch a will where the ſon is omitted can ſub- 
ſiſt? Our will is, from a principle of equity, that the 
teſtament be valid, becauſe at the time of the 22 
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father's deceaſe his grandſons are in reality his neareſt 
heirs. 
38, 

Grandſons are likewiſe obliged expreſsly to nomi- 
nate, or to diſinherit their aſcendants; and when the 
latter are paſſed over and omitted, the will is null. 

Obſerve on this occaſion, that the exception men- 
tioned with regard to the nomination of grandſons in 
$ 37. and 38. have no place here. 


T I T LEW; 
Of diſinberiting of children and of parents. 


De exberedatione liberorum et parentum.) 


. 
E have laid it down as a principle in the prece- 
ding title, that fathers and mothers cannot in 
their wills paſs over their children in ſilence, but are 
obliged to appoint them their heirs expreſsly, or to 
diſinherit them, becauſe children are called to the 
ſucceſſion of their parents by nature itſelf. 5 


2. 

But as it would be unjuſt to impoſe upon fathers 
and mothers the neceſſity of appointing their chil- 
dren their heirs, when their behaviour is bad, Sc. 
the 0 after having introduced and allowed wills, 
and conſequently granted to fathers and mothers a 
power to diſpoſe of their fortune after their death, 
have thought proper at the ſame time to reſtrain that 
liberty, by enacting, that fathers and mothers ſhall 
leave a legitim to their children, and cannot, with- 
out very ſtrong reaſons, deprive them of it by diſhe- 
riſon. See book VI. tit. III. 5 8. Sos 
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$ 3- 
Diſheriſon then takes place, when in a valid vill 


parents exclude from the legitim expreſsly by name, 
and for a lawful cauſe, their children, whom they 
would have been obliged otherwiſe neceſſarily to have 
appointed their heirs. 


As children cannot be excluded from the ſucceſſion 
of their parents but for lawful reaſons, we have been 
pleaſed expreſsly to determine here the cauſes of dif. 
- Inheriting or diſheriſon. 


ES 8. 

The cauſes then for which parents may diſinherit 
their children are the following: 

I.) When children have laid their hand on their 
father or mother, and have uſed violence to them, or 
cauſed them to be beaten by others, or adviſed it to 
be done. Likewiſe, when knowing that they were to 
be abuſed in that manner, they have- not warned 
them of it. | 

N. 1. The ſame ſhall be the caſe, when a child has 
not indeed Jaid hands on his father and mother, but 
| ſhall lift up his hand or ſtaff, and ſhall threaten them 

with it. | 

In theſe caſes however the judges ſhall carefully 
examine, whether the parents have not abuſed their 
children without reaſon, and whether they have not 
reduced them to the neceſſity of defending them- 
ſelves to get out of their hands, and to eſcape the 
ſtick or whip, 

N. 2. Likewiſe when children have attempted the 
life of their father or mother, or have given them 
poiſon, &-c. or have deſigned to do fo. 

N. 3. It is alſo a juſt cauſe of diſheriſon, when chil- 
dren have given their fathers and mothers any grie- 
vous offence, by abuſing them, and _ them 

| naves, 
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knaves, raſcals, adulterers, whores, ſcoundrels, &c. 


or by curſing them. 


N. 4. Likewiſe when they have accuſed their fa- 
ther or mother af any crime, or when, in a criminal 


accuſation raiſed againſt their fathers and mothers, 
they have voluntarily offered themſelves to depoſe a- 
gainſt them, or when on ſuch an occaſion they have 
become advocates againſt them. It is the ſame if 
they have exhorted, perſuaded, or induced any per- 


ſon to accuſe their father or mother of a crime, and 


depoſe or be advocate againſt them in ſuch a criminal 
accuſation. . | | 

This rule however admits of an exception, 
1.) When the children are obliged, by virtue of their 


office and employment, (vi offictz), to make inquiry 


into the crime, and to puniſh it; for example, when 
chey are judges or fiſcals. Nevertheleſs they have a 
right to demand other judges or fiſcals to be dele- 
cated and appointed, for the criminal affairs in which 
their father or mother is concerned. 


2.) When it concerns a crime of high treaſon or 
blaſphemy, (de crimine læſæ majeſtatis tam diving quam 


humans), becauſe duty to God and to our country 
ought to have the preference of the reſpect which is 
due to parents, 


S 6. | 
II.) When children eighteen years old had not 
brought their father or mother out of priſon, though 


they had it in their power ſo to do, and were inform- 


ed of their ſituation, | 


N. 1. This ought to be underſtood not only of 


fathers or mothers who have been made priſoners 
in time of war, but alſo of thoſe who have been impri- 
ſoned for a civil cauſe; for example, for a debt, for an 


offence, or for a pecuniary fine. | 


N. 2. Diſheriſon likewiſe takes place, not only 
when 


- = - —— — 
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when they will not pay the debt, but likewiſe when 
they will not become ſurety for it. 

N. 3. When a father or mother dies in priſon, and 
the children cannot ſhow that they have done every 
thing in their power to get them liberated, they ſhall 
be deprived of their ſucceſſion, as being unworthy 
of it; and the ſucceſſion ſhall fall to the neareſt rela- 
tions, if, on their ſide, they have intereſted them- 
ſelves in the ſituation of the defunct, and done eve 
thing they could to get them out of priſon. If, being 
informed of their ſituation, they have not endea- 
voured to obtain their liberation, the ſucceſſion ſhall 
belong to the exchequer. 

When a ſtranger ſhall intereſt himſelf in the ſitua- 
tion of the priſoners, and they ſhall be liberated b 
his aid, by his counſels, and by the aſſiſtance which 
he gives them; if, after their death, he be not full 
reimburſed of what he has expended for them, the 
ſucceſſion ſhall be delivered to him : and, when no 
fault nor neglect can be imputed either to the chil- 
dren or other relations, and for that reaſon the 
ſhall be admitted to the ſucceſſion, they ſhall ſtill be 
obliged to be accountable to that ſtranger for all he 
has expended, and for all his damages and intereſts. 


S 7. 

III.) It is likewiſe a reaſon to deprive children of 
the ſucceſſion of their father or mother, if, being 
eighteen years old, they have taken no care of them, 
when they were in poverty, or ſick, or infirm, or 
diſordered in their underſtandings; cares which chil- 
dren ought to take of their fathers and mothers, 
even in contagious diſtempers, and in time of peſti- 
lence. If they do not ſo, what has been preſcribed 
in the preceding ſection ſhall be obſerved, 


8 8. 
IV.) Another cauſe of diſheriſon is, when _— 
| have 
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have aſſociated themſelves with profligate and flagi- 
tious perſons, to commit-wicked actions with them, 
or to lead an irregular and infamous life ; for exam- 
ple, when they have joined themſelves to vagabonds, 
called Bohemians, or to robbers and highwaymen, 
even though they ſhould not, in fact, commit robbery 
or murder, or ſhould afterward abandon the gang. 

The caſe would be otherwile, if chance or force 
had made them fall into their hands. It would be the 
ſame when they turn executioners or executioners 
ſervants, or procurers, &c. unleis the father and mo- 
ther had given their conſent to 1t, or have exerciſed 
the ſame trade. | 


9. 
V.) Likewiſe, when children have taken up the 
trade of comedians or ropedancers, unleſs the father 
and mother have conſented to it, or have followed the 
ſame profeſſion. | | 
Moreover, this cauſe of diſheriſon ſhall no longer 
take place, when the children ſhall have given up 
the profeſſion before the diſheriſon. 


1 & 10. | 
VI.) Likewiſe, when a corrupted girl Bag ſuffered 
herſelf to be ſeduced, if aged twenty-five years or un- 
der, and that, whether the father and mother have 
endeavoured to procure her a match, or have not gi- 
ven themſelves the trouble. The caſe mult be ex- 
cepted where a ſuitable match having offered, the 
father and mother have diſmiſſed him without any 
valid reaſon. 
This cauſe of diſheriſon is founded on equity, ſo 
much the more, that a girl, or the perſon who courts 
her for marriage, has a right, both before and after 
the age. of twenty-five years, when a ſuitable match 
offers for her, and the father and mother will not 
conſent to the marriage, to apply to the courts of 
- Juſtice, 
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- juſtice, that they may, by their office, ſupply their 


conſent. 

Sons may likewiſe be diſinherited, when, to the 
great ſcandal of their family and of the public, they 
ſpend all their time with whores and odious perſons. 


_ 
VII.) Likewiſe, when children have married with-: 
out the conſent of their parents. See part I. book Il. 
tit. II. § 18. ag, 


| 12. 

VIII.) Likewiſe, when a ſon cohabits with his own 
mother, or with his mother-in-law, or when a dàugh- 
ter cohabits with her own father, or with her father- 
in-law; in the firſt caſe, the father may difinherit 
his ſon; and, in the fecond, the mother is at li- 
berty to diſinherit her daughter, 


$ 13. on 
IX.) Likewiſe when the children prohibit their fa- 
ther and mother to diſpoſe of their fortune by will, or 
hinder them from ſo doing; for example, when they 


| hinder the judge from being called when their father 


and mother demand it, or when they diſmiſs the judge 
who had been called at their father and mother's re- 
queſt ; if the father and mother happen to be inform- 
ed of it, and afterward make their teſtamentary ſettle- 


ment, this behaviour of the children ſhall be a lawful 
cauſe of difinheriting them. 


§ 14. 1 

X.) Likewiſe, when children, leaving one of the 
three religions received in the empire, go over to Pa- 
aniſm, to Judaiſm, or to any other religion not to- 

2 in the empire. | 
Obſerve, that, if the child of a Jew turn Chriſtian, 
the father and mother cannot diſinherit him; but 7 

| | 2 
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ſhall be obliged to ſettle his legitim from the moment 
he turned Chriſtian, and to deliver it to him. 
"IG 

Children have likewiſe a right to difinherit their fa- 
ther and mother, and other aſcendants, in certain ca- 
ſes, namely, | | 

I.) When the father and mother, or other aſcen- 
dants, have impeached their children as guilty. of a 
capital crime, or of one which infers a mark of infa 
my, or when they have accuſed them of ſuch a crime. 
The crime of high treaſon 1s excepted, as a father 
who impeaches his ſon for ſuch a crime cannot be 
diſinherited for that reaſon. 

II.) When the father and mother have given poi- 
ſon to their children, or in any other way made an 
attempt on their life. 

III.) When a father hath been guilty of inceſt with 
his ſon's wife, or a mother with her daughter's huſ- 
band. | 9:1 

IV.) When a father and mother have hindered their 
children from leaving ſubjects by will, of which they 
might diſpoſe according to the laws. 

V.) When the father and mother have made an 
attempt upon the life of the father, of the mother, 
of the brother, or of the ſiſter, of the ſon-in-law, or 
of the daughter-in-law. | el 
VI.) When the father and mother have abandoned 
their children when poor, infirm, ſick, or diſordered 
1 their ſenſes, and have not taken proper care of 
them. 

VII.) When the father and mother have not taken 
the trouble to liberate their children impriſoned for 
debts, or made priſoners by the enemy, though they 
have been informed of their captivity, and were in a 
condition to extricate them out of it. | a 

Obſerve that what was preſcribed in $ 6, prece- 
— | Y ding, 


25:8 PART IL. Book VII. Tiriz V. 


ding, 1s to be obſerved here, eſpecially with reſpe to 
the loſs of the ſucceſlion. | 

VIII.) When the father and mother apoſtatize, or 
forſake one of the three religions received in the em- 
pire to embrace one not tolerated there. 


C 16. f 
The cauſes of diſheriſon juſt enumerated ought to 
be eſpecially inſerted in the will, whether of the fa- 
ther and mother or of the children. And indeed 
diſheriſon is invalid, when the teſtator ſays only, Idiſ 
inherit my ſon, for I paſs him over in ſilence, without 
alleging the cauſe which induces him ſo to do; fo 
that ſuch a will is to be immediately invalidated on 
an objection or complaint of undutifulneſs, (per que- 
relam inoſficiqſi teſtamenti), without examining whether 
the teſtator had juſt cauſes of diſheriſon or not. See 
above, tit. IV. art. II. $ 30. 


C 17. 
When a teſtator has added the cauſe of diſheriſon, 
and the children deny that it is founded on truth, the 
heirs appointed, and, failing them, the heirs inte- 
ſtate, ſhall be obliged to prove the reaſon alleged. 


131575 $18, 

When the cauſe of diſheriſon cannot be proved, 
the nomination of heir ſhall indeed be invalid, and the 
children diſinherited ſhall ſucceed inteſtate ; but the 
legacies, the feoffments in truſt, and other ſettle- 


ments, ſhall ſubſiſt, and ſhall be faithfully executed 
by the children. 


I9. 
No attention ſhall be paid to any other cauſes of 
diſheriſon but thoſe juſt enumerated, under any pre- 


text whatſoever, even though ſimilar and refembling 
caſes be alleged. 


§ 20. 


wm þ CÞ ES W 
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920. 

When the father and mother ſhall be reconciled 
with their children after the diſheriſon, and ſhall af- 
terward live with them in good underſtanding, the 
diſheriſon ſhall not thereby be taken off, unleſs the 
teſtator have declared judicially, or by a deed written 
and ſigned with his own hand, that he intends the 
diſneriſon ſhould no longer take place. 


921. 

Diſheriſon being valid only when there is a juſt 
cauſe to diſinherit the children, it follows that poſthu- 
mous children cannot be difinherited, becauſe juſt 
cauſes of diſheriſon cannot be alleged againſt them 
which ought alſo to be obſerved with reſpect to chil- 
dren who are ſcarce out of the age of infancy, (in- 
fantiæ proximi.) | 

$ 22. | 

Moreover, we aboliſh, by theſe preſents, a kind of 
diſheriſon, ſolely founded on the ſubtilties of the Ro- 
man law ; namely, that which was regarded as being 
done with a good intention, (que bona mente fit). 


§ 23. 

We have ſhown in the preceding title, that one's bro- 
ther may be paſſed over in filence ; whence it follows, 
that he may alſo be diſinherited, without alleging any 
cauſe for it. And the diſinherited brother cannot 
raiſe an objection or complaint of undutifulneſs, but 
in one ſingle caſe; namely, when his brother has ap- 
pointed an infamous perſon for his heir. See the fol- 
lowing title, § 6. 


Kk 2 ITE 
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nn 
Of the objection or complaine of undutifulneſs. 
(De querela inofficioft teſtamenti.) 
And of the itim, (de legitima.) 


541. 
E have ſhawn in what cafes, and for what 
cauſes, the father and mother may diſinherit 
their children, and the children their father and mo- 
ther, or other aſcendants. | 
When ſuch as have been diſinherited maintain that 
the cauſes of diſheriſon alleged againſt them are falſe, 
and without any foundation, the laws allow them, in 
that caſe, the objection or complaint of undutiful- 
neſs. hs 
3. | 
The objection or complaint of undutifulneſs is then 
an action, by which a perſon who has been diſinherit- 
ed on one of the cauſes mentioned in the preceding 
title, maintains that it is without foundation, and 


demands conſequently that the will in which he is ex- 


cluded from his right of ſucceſſion be invalidated, 
and he be declared heir inteſtate, or at law. 

The complaint of undutifulneſs differs from the ac- 
tion called petitio hereditatis, in this, that the laſt can- 
not be raiſed but when the will is invalidated. The 
two actions however may very well be combined; 
and the ſentence may bear, at the ſame time, that the 
will is invalidated, and that the heir nominated ſhall 


be obliged to reſtore the ſucceſſion, with all its appen- 


dages, (cum omni cauſa.) 


93. 
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5.3. 
When the perſon diſinherited is in poſſeſſion of 


the ſucceſſion, he may uſe the complaint of undu- 
tifulneſs, by way of objection or exception to the 
demand made on him by the appointed heir of the 
ſucceſſion. 


4. 

The objection or complaint of undutifulneſs is al- 
lowed to thoſe, who, by our laws, ought to be ne- 
ceſſarily and expreſsly appointed heirs, or diſinherit- 
ed, when they pretend that it is without cauſe, and 
without fault of theirs, that they have been excluded 
from their right of ſucceſſion. The cauſes of diſhe- 
riſon have been treated of in the preceding tile. 


Thoſe who can raiſe the objection or complaint for 
undutifulneſs, are, 1.) Sons or daughters, grandſons 
and grand-daughters ; and, 2.) The father and mo- 
ther, and other aſcendants, both on the father's ſide 
and mother's fide, when they have been diſinherited 
without a lawful cauſe. 


86. 

With regard to brothers, they may be paſſed over 
in ſilence, and conſequently diſinherited, without 
one's being obliged to allege any cauſe of diſheriſon : 
whence it follows, that, in ſuch caſes, the objection 
or complaint of undutifulneſs does not take place with 
regard to brothers. See the preceding title, S 23. 

N. 1. Nevertheleſs, when a teſtator has appointed 
for his heir an infamous perſon, (turpem perſonam), 


the brothers paſſed over or diſinherited, may alſo, in 


that ſingle caſe, raiſe the objection or complaint of 
undutifulneſs, and get the will invalidated. 

N. 2. In the third part of this body of law ſhall be 
ſhown, what perſons are to be reckoned infamous, 
(pro turpibus), oy 

N. 3. 


* 
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N. 3. This rule admits an exception in the caſes 

following, namely, 1.) When brothers omitted are 
themſelves infamous perſons; or, 2.) When they have 
ſnown themſelves ungrateful to the teſtator, or, by 
their fault, have lived in enmity with him; becauſe 
ingratitude infers in it a kind of infamy or turpitude, 
(ſpeciem turpitudinis ). 
N. 4. Moreover, it is requiſite, that the appointed 
heir's infamy have preceded the claim of diſheriſon; 
for, if he had afterward become infamous, the com- 
plaint of undutifulneſs would not be admitted. 

N. g. The brothers omitted or diſinherited, who 


maintain or affirm the infamy of the heir appointed, 


are obliged to prove it. : 

N. 6. When the teſtator has appointed for his heir 
an honeſt perſon jointly with the infamous perſon, the 
will can be invalidated only in part. 

N. 7. When the brothers omitted or diſinherited 
die before the teſtator, they do not tranſmit the ob- 
jection of undutifulneſs to their children. See 9 9. 


When ſeveral perſons are diſinherited who are in 
the ſame degree of proximity, each may raiſe for the 
whole (in ſolidum) the objection or complaint of un- 
dutifulneſs; for example, when a teſtator diſinherits, 
a) His ſon, b) And the child of his ſecond ſon, each 
of them may demand, by virtue of the complaint 
of undutifulneſs, that the will be invalidated, and 
the ſucceſſion be conferred on the heirs inteſtate or at 


law. 
C8 


When a will has been invalidated, the perſon at 
whole inſtance that was done, does not ſucceed alone, 
but all the other heirs inteſtate have a right, by virtue 
of the action called petitio hereditatis, to demand their 
ſhare of the inheritance, See above, § 2. Con- 

ſequently, 
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ſequently, in the caſe juſt mentioned, the ſon diſinhe- 
rited is obliged, when the will is invalidated, to divide 
the ſucceſſion with his nephew. 


8 9. 

When the perſon who * been diſinherited hap- 
pens to die before the will has been opened, or before 
he has made his complaint of undutifulneſs, he tranſ- 
mits his right to his heir; which does not take place 
with regard to brothers. See 5 6. at the end. 


n ' 

Lawyers have debated the queſtion, whether the 
edict concerning ſucceſſions (edictum ſucceſſorium) like- 
wiſe took place with regard to the complaint of un- 
dutifulneſs ; that is to ſay, whether, in caſe a diſinhe- 
rited perſon will not offer his complaint of undutiful- 
neſs, or does not offer it at the time preſcribed, or 
when he has offered it has been caſt in it, the ſecond 
heir diſinherited, and afterward the third, have till a 
right to make that complaint? | 

Our will is, that, according to the common opinion, 
a diſtinction be made, whether thoſe who are diſinhe- 
rited be in the ſame order of ſucceſſion, (in eodem or- 
dine ſucceſſionis), or if they be of different orders. 

The edict concerning ſucceſſions (edidtum ſucceſſo- 
rium) does not take place in the firſt caſe, but it does 
in the ſecond. 

Thus when, for example, the teſtator ſolemnly diſ- 
inherits, 1.) His ſon; 2.) His ſon's children; 3.) His 
father ; and, 4.) His grandfather, it is unqueſtion- 
able that the ſon, as neareſt of kin, may raiſe the 
complaint of undutifulneſs, which he may do within 
hve years. | 

But if the ſon do not raiſe this complaint within 
the ſpace of five years, or if he renounce it at firſt, 
or if after he has made it, he be caſt by a ſentence 


agreeable 
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agreeable to law, a queſtion is made, whether his 
children, who after him are the neareſt of kin, have 
likewiſe a right to ſue within the five years to get the 
will annulled. 

Our will is, that they have no right to do fo, be- 
cauſe they are with their father in the ſame order of 
ſucceſſion, to wit, in the order of deſcendants, (in or. 
dine deſcendentium), and conſequently the deed of per- 
ſons of one degree of that order is prejudicial to the 
other degrees of the ſame order. 

It is farther queſtioned, whether a father, after his 
ſon and children have been excluded from the com- 
plaint of undutifulneſs, may raiſe it by virtue of the 
right which he has to ſucceed, (uo jure). We ſay that 
he has a right to raiſe that complaint, becauſe the or- 
der of deſcendants cannot prejudice the order of 
aſcendants. | 

And when a father has neglected to make that com- 
plaint, or has been caſt in it, it is farther queſtioned, 
whether the grandfather has alſo a right to ſue on 
that complaint. We fay, that he has no right, becauſe 


the perſons who are in a degree in the ſame order are 
no Inge allowed to uſe it. 


C 11. 

The objection or complaint of undutifulneſs takes 
place againſt all thoſe who in ſuch an unjuſt will have 
been appointed heirs, be they aſcendants, deſcendants, 
or ſubſtitutes. 

But this complaint cannot be made, till the heir 
appointed have in fact taken poſſeſſion of the ſucceſ- 
ſion. 


This complaint takes place alſo againſt the heirs of 
the heir appointed. 


812. 
The object of the complaint of undutifulnch 5 
the 


a> 
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the will in which the demandant has been diſinhe- 
rited. 

Among undutiful wills are not reckoned, 1.) The 
wills of ſoldiers; 2.) The ſettlements of a ſon who 
leaves by will his camp or ſuppoſed camp peculiar. 
The caſe would be otherwiſe if it were a father who 
diſpoſed of it; for the objection or complaint of undu- 
tifulneſs takes place againſt a father's will. 3.) When 
a father ſubſtitutes others in place of his infant chil- 
dren, which ſhall not be extended to a ſuppoſed pu- 
pillary ſubſtitution, (ad quaſi 8 Jubſtitutionem. ) 
See below, title VII. art, II. § 16. 


§ 13. 

The effect of the complaint of undutifulneſs . 
when the cauſe of diſheriſon is not well founded, 
invalidate the will as to the appointment of an heir. 
All the other heads and articles of the ſettlement ſub- 

When the cauſe of diſheriſon alleged in the will 
is found juſt, if the demandant proſecute the ſuit to 
a final deciſion, he ſhall loſe all the donations or lega- 
cies which otherwiſe he might have claimed by the 
will, which ſhall fall to the exchequer; and he ſhall 
beſides be obliged to pay the charges. occaſioned to 
the heir nominated, The caſe would be otherwiſe it 
the demandant had not quarrelled the ſettlement it- 
ſelf, and had alleged that it only wanted the necel- 
ſary ſolemnities or formalities, 


— 


14. 

Nothing more is demanded by a complaint of un- 
dutifulneſs but that the will be invalidated, and the 
ſucceſſion conſidered as if it had fallen inteſtate, (ad 
cauſam inteſtati), which alone likewiſe is to be the ſub- 
ject of the ſentence. When the bail ſhall be thus 
determined, then only the demandant may raiſe the 
ation called petitio hereditatis. See above, 5 2. 

Vor. II. =\ Hai C 15. 
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15. | 

The complaint of undutifulneſs does not take place, 

I.) When the perſon diſinherited has any other me- 
thod (remedium) for attaining his right, for example, if 
he can get the will annulled. 

II.) When the perſon diſinherited renounces his 
right, though he ſhould only renounce it tacitly, 
for example, by accepting or demanding the legacy 
made to him in the will; and ſuppoſing likewiſe that 
he did ſo only upon proteſt, and with a reſervation of 
his right. Likewiſe, when the perſon diſinherited 
acknowledges as heir him who is called to the ſuc- 
ceſſion by the will. In both caſes he may neverthe- 
leſs ſue for obtaining what is wanting in his legitim, 
(ad ſupplementum legitimæ.) | 

But he does not prejudice his right when it is in 
another's name, (alieno nomine); for example, in qua- 
lity of guardian, c. that he ſues the heir, and ac- 
knowledges him as ſuch, or when he is obliged by 
authority of the judge to acknowledge him 1n that 
quality, or when it is in his father's lifetime, and at 
his requeſt that he conſents to be diſinherited. 

III.) When the perſon diſinherited remains ſilent 
for five years, and has not made his complaint of un- 
dutifulneſs, unleſs he has not been in a condition to 
do ſo, and that it was not his fault, which he muſt 
Prove. - 

IV.) When the legitim is left in whole or in part 
under the title of heir, (ſub titulo inſtitutionis), both to 
the children, and father and mother, and other aſcen- 
dants, which does not regard brothers. See F 20. 

V.) When it is a ſoldier who has made the will, or 
when the father has made a pupillary ſubſtitution to 
his infant ſon. See below, title VII. art. II. $ 16. 
VI.) In fine, the complaint ought to be received, 
and the will may be invalidated, even though the co- 
dicillary clauſe be added to it. | 


ART, 
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, 1 
Of the legitim. 


(De lepitima.) — 


| § 16. | 
WE have ſaid above, that children were the own 
and neceſſary heirs (/ui et neceſſarii heredes) of 
their father and mother, whoſe ſucceſſion was appoint- 
ed for them by nature itſelf. 

Thus though the laws have allowed fathers and 
mothers to diſpoſe of their fortune by a teſtamentary 
ſettlement, they have nevertheleſs uſed the precaution 
to ordain at the ſame time, that they ſhould be obli- 
ged to leave to their children under the title of heir 
a certain portion of their ſucceſſion, which portion is 
called legitim. KEEP | 

It may be aſſerted on good foundation, that the le- 
gitim is founded on the law of nature, and that con- 
lequently children cannot be deprived of it unleſs the 
laws allow this to be done for certain important rea- 
ſons, introduced for the public good, as has been per- 
mitted in the military will, and when there are juſt 
cauſes for diſheriſon. 


'Þ 5 7 

Though, according to the law of nature, fathers 
and mothers do not ſucceed their children, and be 
not their own and neceſſary heirs, (Heredes ſui et neceſ- 
ſarii), nevertheleſs the civil laws have likewiſe de- 
creed with reſpect to fathers and mothers, that chul- 
dren might indeed diſpoſe by will of their peculiars, 
but that they ſhould be obliged to leave the legitim 
to their father and mother. | 


112 518. 
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$ 18. | 

The legitim is a part of the ſhare which would 
fall to children, or to fathers and mothers, if the. chil- 
dren, or the father and mother had happened to die 
without making a will, (portio portionis ab inteftato de- 
bite.) 

8 19. 

The legitim ought to be left both to the children 
by their father and mother, and to the father and mo- 
ther by their children, 

A brother is not obliged to leave the legitim to 
his brother, but in the caſe that he have appointed 
for his heir an infamous perſon. 


| § 20, 
But the legitim mult be left to the children, and 
to the parents under the title of heir; that is to ſay, 


they mult be appointed heirs for their legitim. 


It 1s ſufficient that children be appointed heirs for 
a certain thing, (in re certa), or that the teſtator ſay, 
My ſon Caius is to inherit only his legitim. But it is not 
ſufficient that a teſtator leave his children the legitim 
under a particular title, for example, of a legacy. 
The reaſon of this is, that the will would be invalid 
on account of the want of a nomination of heirs. 

Wherefore it is needleſs to diſpute the queſtion, 
whether the legitim makes part of the inheritance or 


of the moveables; nor to mind the ſubtilties which 


that queſtion has occaſioned, to know the effects that 
it would have; for it is certain, that the legitim can 
be reckoned no otherwiſe than a part of the inheri- 
tance, nor be demanded but by the actions concern- 


ing inheritance, called a7iones hereditariæ. See F 28. 


As to brothers, it is ſufficient to leave them the 
value of the legitim, even though it were under a 
particular title of a legacy, (zitulo ſingulari.) 

When there are four children, or fewer, the legi- 

tim 
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tim conſiſts in the fourth of the fortune, which the 
children, or the father and mother, might have recei- 
ved inteſtate, (quarta portionis ab inteſtato debitæ.) 


C 21. | 

But when there are five children, or more, the le- 
gitim ſhall conſiſt in the half of the effects, (in ſemiſſe 
portionis ab inteſtato debitæ), which the children, or the 
father and mother, might have received inteſtate. 

Thus when there are four children, or fewer, and 
the ſucceſſion ſhall amount, for example, to four hun- 
dred rix-dollars, the portion inteſtate of each child 
will be a hundred rix-dollars, of which the fourth, 
which in the caſe propoſed is twenty-five rix-dollars, 
will make the legitim. 

If there be five children, or more, and the ſucceſ- 
ſion be four hundred rix-dollars, the portion inteſtate 
of each child will be eighty rix-dollars, and the half 
of that portion, namely, the ſum of forty rix-dollars, 
will be the legitim in this caſe. 

Among the children alſo are included thoſe who 
have been diſinherited, (exheredati), but not thoſe whom - 
the law excludes from ſucceſſions, (lege excluſi.) 

When a man leaves ſeveral grandchildren by a 
daughter, or by a deceaſed fon, and they come in 
competition with a daughter or a ſon yet living, all 
the grandchildren by the deceaſed fon are reckoned 
but as one child : but when a man leaves only grand- 
children, they inherit by heads, (juxia capita.) 


9 22. | 
A teſtator has no right to do any thing whatever to 
defraud the legitim ; he is not allowed conſequently 
to rate his effects when he pleaſes; but when the 
children, or the father and mother deſire it, the ſuc- 
ceſſion 1s to be rated by perſons of {kill; but if the 
rate which the teſtator has made be found to be as 


high, 


— — 
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high, or even to ſurpaſs that of the ſkilled perſons, he 
who demanded the valuation ſhall be obliged not only 
to pay the dues for it, but likewiſe to reimburſe all 
the charges occaſioned to the heirs nominated. 


893; 

Neither is the legitim to be left with burden; for 
example, of a feoffment in truſt or under condition; 
thoſe ſorts of clauſes being to be reckoned the ſame as 
if they were not inſerted in the ſettlement, (pro non 
adjectis), unleſs the children, or the father and mother 
have approved of them, or the clauſes tend to their 
advantage. 

| § 24. 

The legitim is taken out of the whole ſucceſſion, 
as it ſtood at the teſtator's deceaſe. 

Among the teſtator's effects are reckoned all that 
the children, or the father and mother, have received 
from him, whether in his lifetime, or by virtue of his 
teſtamentary ſettlement. Legacies are conſequently 
included; likewiſe, what a teſtator has laid out for 
purchaſing for any of his children a canonry or a pu- 
blic employment. Likewiſe, the preſents otherwiſe 
given by him to his children. f 

School-fees ſhall not be included in the legitim, 
becauſe they belong to the education of children, of 
which the father is to ſupport the charge while he is 
in life. It would however be otherwiſe, if the father 
had expreſsly ordered to reckon them. As to the ex- 
penſes of a ſon's travels, they ought always to be 
reckoned and imputed in his legitim. 

Bur the peculiars of children (excepting the pro- 
fectitious peculiar) cannot be imputed in the legi- 


tim, for they belong in property to the children, who 
have them not from their fathers, 


8 25. 
For the preſervation of the legitim children and 
| : heirs 
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' heirs have the action called petitio hereditatis, and the 
other actions concerning inheritance, (actiones heredi- 
tarias). When they are in poſſeſſion of the inheritance, 
they have a right of retention, (jus retentionis.) 
When they are diſturbed in the poſſeſſion of the 
legitim, they have the interdicts, quoram bonorum; Re- 
medium, I. ult. C. de ed. div. Had. c. 

When a teſtator has determined in his will a certain 
portion to come in place of the legitim, ſuppoſing 
that portion be leſs than the legitim, the children 
may raiſe the action called condictio ex lege, and by 
that means obtain a ſupplement to indemnify them 
for what is wanting in the legitim. See above, F 16. 

This ſupplement may be demanded, even though 
the children, or the father and mother have received, 
without proteſt, the ſhare aſſigned to them, or though 
they have paid the debts in proportion to the ſum left 
them in legacy, or though the father had forbid ex- 
acting any ſupplement. The caſe would be otherwiſe, 
if the children, or the father and mother had formal - 
ly renounced that ſupplement. See above, 5 15. 


C 26. 

The payment of the portion left in legacy cannot 
be ſuſpended nor ſtopped, on pretext of an action 
raiſed to obtain the ſupplement ; but the heir nomi- 
nated ought to be forced to pay by way of execution, 
(mediante executione), even though the teſtator had or- 
dained, that if the ſon ſued to get the valuation alter- | 
ed, he ſhould be obliged to be ſatisfied with the por- 
tion allotted to him, ſuppoſing even it valued at leſs. 


$ 27. 
The laws allow likewiſe thoſe actions to the heirs 
of fathers and mothers, and of children : and thoſe 


actions likewiſe take place againſt the heirs of the heir 
nominated, 


"2 28. 
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§ 28. 
Thoſe actions by which either the legitim, or on. 


ly a ſupplement may be demanded, cannot Preſcribe 
till after the ſpace of thirty yur. 


r 
Of ſubſtitution. 
(De ſubſtitutione.) 
C 1. 
A a perſon who nominates an heir is often ap- 


prehenſive that the heir will not, or cannot ac- 
cept his inheritance, or that being yet in nonage he 


hould happen to die before the age of puberty, it is 


allowable for him to ſubſtitute a ſecond heir to the 
heir inſtituted or nominated, which is called /ubſt:- 
tution. 
§ 2. 
Subſtitution then is nothing elſe but 12 nomina-· 


tion of a ſecond heir. 


Subſtitution is either direct or in truſt. Direct 
ſubſtitution takes place, when a teſtator names a ſe- 
cond heir, in caſe the heir inſtituted will not or can- 
not be heir. Subſtitution in truſt takes place, when 
ateſta tor requires the heir appointed, or orders him, 
to deliver over the ſucceſſion, after having taken poſ- 
ſeſſion of it, to a third party, either at an appointed 
time, or after his death. | 

It is ſuppoſed then in a direct ſubſtitution, that the 
heir appointed was not heir, and it 1s ſuppoſed on the 
contrary, in a ſubſtitution in truſt, that the heir ap- 
pointed has accepted the ſucceſſion, and is conſequent- 
ly become heir. - 

c 
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We ſhall treat in this title of direct ſubſtitution, 
and in the following of ſubſtitution in truſt. 


: 4. 

Direct ſubſtitution is either vulgar, (vulgaris); ſee 
art. I.; or pupillary, (ↄupillaris); lee art. II.; or ſup- 
poſed pupillary, (quafi pupillaris); ſee art. III.; or 
military, (militaris) ; ſee art. IV. 


A: RK 
| Of vulgar ſubſtitution. 
(De ſubſtitutione vulgari.) 


VUilgar ſubſtitution takes place, when a teſtator ap- 
points an heir, and names at the ſame time a ſe- 
cond, in caſe the firſt will not be his heir, ( ſi heres 
non erit.) 8 | 
In the ſame caſe is tacitly included this other con - 
dition, if the beir appointed cannot be heir according to 
the laws. 


| $ 6. | 

Any teſtator may ſubſtitute in this manner to his 
heir, whether he be his own heir, or a ſtranger, (vel 
uus vel extraneus) , provided the teſtator be capable 
of making a will; and the heir ſubſtituted may ac- 
cording to the laws be appointed heir. | 

When ſeveral heirs are appointed, one may ſubſti- 
tute the one to the other, and ſay, for example, I ap- 
point Caius and Titius for my heirs ;, and if Titius will not 
be heir, I ſubſtitute to him Caius. 7 


A perſon may likewiſe ſubſtitute to the ſubſtitutes ; 
that is to ſay, ſubſtitute a third heir in failure of the 
Vor. II. M m ſecond, 
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ſecond, and others alſo in ſeveral degrees. Obſerve on 
this head, that a perſon who is ſubſtituted, is ſo to the 
heir appointed; which produces theſe two effects, 
namely, a) That if the firſt ſubſtitute happens to fail, 
the ſecond ſubſtitute comes in his place, according to 


the well-known rule, Qyod ſubſtitutus ſubſtituto fit quoque 


ſubſtitutus inſtituto; and, b) That when a teſtator hath 
impoſed a condition on the heir appointed, the ſe- 
cond ſubſtitute is equally obliged to perform it. 

D 8 8. 

The condition, if the heir appointed do not become 
heir, exiſts, 1.) When the heir appointed; whether 
he be the teſtator's own heir, or a ſtranger, renounces 
the inheritance, and will not accept it, or 1s incapable 
of it. 

But if the heir appointed have a father alive, and 
being under his power, the father declare he will 
accept the inheritance, the heir ſubſtituted could not 
ſucceed. The caſe would be otherwiſe, if the ſub- 
ſtitute could prove that the teſtator was ignorant that 
the heir appointed had ſtill his father alive; in which 
caſe the ſucceſſion ſhall be divided between the father 
and the heir ſubſtituted, | 

2.) When the heir inſtituted dies before the teſta- 
tor, or when being neceſſary heir, he leaves no chil- 
dren; the reafon of which is, that neceſſary heirs 
tranſmit, even according to the laws of nature, their 
right of ſucceſſion to their children, The caſe would 
be otherwiſe, if, in a queſtion with a ſtranger-heir, 
another heir had been ſubſtitured to him by a vulgar 
fubſtitution. | 
3.) When the heir appointed has indeed accepted 
the ſucceſſion, but is reſtored to his own place againſt 
his own acceptation. 

4.) But the condition of the ſubſtitution dees not 
exiſt when the heir appointed dies after the deceaic 

| | ot 
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of the teſtator, though before opening of the will. 
The reaſon of which is, that having effectually ac- 
quired a right by the teſtator's ſettlement, he tranſ- 
mits it to his heirs. 

5.) The caſe is the ſame when the will has been in- 
deed opened, but the heir appointed dies within the 
time allowed for deliberation, (intra tempus deliberandi); 
for, in this caſe, the heir appointed tranſmits the 
right of deliberating (jus deliberandi) to his heirs ; 
and, if they declare themſelves heirs, the ſubſtitu- 
tion is ineffectual. 

If they do not give their declaration within the 
ſpace of two months, they ſhall be reckoned heirs 
under benefit of an inventory, (/ub beneficio inventarit), 
and conſequently the ſubſtitution ſhall {till be in that 
caſe ineffectual. 


9. 

When the condition exiſts, the ſubſtitute comes 
in place of the firſt heir, and conſequently ſucceeds 
to all the rights which he would have acquired by 
the will. Thus when the heir appointed was to ſuc- 
ceed only to a part of the effects, the ſubſtitute can- 
not require more, even though the coheirs ſhould 
happen to fail. The reaſon of which is, that we have. 
aboliſned the right of accretion, 


310 
Vulgar ſubſtitution has no effect, 


1.) When the inheritance is accepted by the heir 
appointed, or by his heirs, by virtue of the right of 
tranſmiſſion, (ex jure tranſmiſſionts.) 

2.) When the ſubſtitute dies before the heir ap- 
pointed, becauſe the ſubſtiture having yet had no 
tight, could not tranſmit it to his heirs. The caſe 
would be otherwiſe, if he had not been ſubſtituted to 
the heir appointed, but for a certain thing, (in re certa.) 
For in that caſe he ſhall be reckoned a legatary, whoſe 
| | M m 2 right 
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right is acquired from the day of the teſtator's de- 
ccaſe. s 
3.) When the heir appointed dies during the ſpace 
for deliberating, before being declared heir, the ſub- 
ſtitute cannot at firſt ſucceed, but he is obliged to 
wait till the heirs of the heir appointed, to whom 
the right of deliberating (jus deliberandi) is tranſmit- 
ted, have declared whether they will accept the in- 
heritance. ö 

4.) When the condition under which the will is 
made, does not exiſt. 

5.) When the will itſelf cannot ſubſiſt; for example, 
when the teſtator makes another will, and cancels the 
firſt. 


511. 

The Roman laws decree, that the pupillary ſubſti- 
tution ſhould be reckoned tacitly included in the vul- 
gar ſubſtitution ; but that is a ſubtilty which we en- 
tirely aboliſh by theſe preſents, 


in nonage, in caſe his ſon in nonage will not be heir, 
or cannot be ſo, and the ſon happen to die before the 
age of puberty, the ſubſtitute ſhall ſucceed only to 
the teſtator's effects, by virtue of the vulgar ſubſtitu- 
tion, (vi ſubſtitutionis vulgaris), and the proper effects 
of the child in nonage ſhall return to his heirs inte- 
ſtate, or heirs at law. 


— — ———— 


MVSEVM 


BRITANN 10 pillary ſubſtitution. 
Jubſiitutione pupillari.) 


Y 12. 
PUpillary ſubſtitution ſhall take place, when fathers 
and mothers ſhall appoint or diſinherit expreſsly, 


by 


Thus when a teſtator has ſubſtituted Caius to his ſon 
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by name, their children in nonage, and ſubſtitute, 
for example, Caius for their heir, in caſe theſe chil- 
dren die before the age of puberty. 

Pupillary ſubſtitution has this effect, that the ſub- 
ſtitute ſucceeds not only to the teſtator's fortune, but 
alſo to that of the minor. | 

There are none but relations aſcending, either on 
the father or mother's ſide, who can ſubſtitute to pu- 
pils, provided always that none but aſcendants ac- 
knowledged as ſuch by the laws, are to have a right 
to ſubſtitute in this manner. See above. 


C 19. 

A pupillary ſubſtitution can only be made with re- 
ſpect to children who are neceſſary heirs, nor is it ne- 
ceſſary that they be under the paternal power. The 
reaſon of which is, that we no longer regard pupil- 
lary ſubſtitution as an effect of the paternal power; 
and that we regard only the quality of neceſſary heir 
that is to ſay, of an heir who mult neceſſarily be ap- 
pointed heir or diſinherited. Wherefore alſo mothers 
and grandmothers ſhall have a right to ſubſtitute to 
pupils; and, for the ſame reaſon, a father ſhall have 
right to ſubſtitute to his pupil children, who, after 
his death, come under the paternal power cf their 
grandfather, as well as to children emancipated, un- 
leſs the emancipated have been adopted by an aſcen- 
dant, or aſſumed by any other, (arrogati.) 

Fathers and mothers have alſo a right to ſubſtitute 
to the child whom they have diſinherited for a juſt 
cauſe, but not to ſuch as they have diſinherited un- 
juſtly, (ex injuſta cauſa.) 


„ 

That a pupillary ſubſtitution may take place, it is 
requiſite that the children, to whom the father and 
mother ſubſtitute in a pupillary manner, be in nonage; 

tor they have no right to ſubſtitute in that manner to, 
minors 
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minors, nor to extend the ſubſtitution beyond puber, 
ty: from this rule are excepted the ſettlements of 
ſoldiers. | 

| I5. 

The Roman laws have likewiſe tacitly included vyl. 
gar ſubſtitution in pupillary ſubſtitution. So when a 
teſtator has appointed his c*,,dren his heirs, and haz 
ſubſtituted Caius, in caſe they happen to die before 
the age of puberty, ur pol ß the child in nonage 
does not die before the age of puperty, and, being 
arrived at that age, renounces the ſucceſſion, and vill 
not conſequently become his father's heir; in this 
caſe, the heir ſubſtituted had a right, according to the 
Roman law, to accept the inheritance. But, conſi- 
dering that ſuch extenſions of the laws are liable to 
many inconveniencies, our will is, that when, in ſuch 
a caſe, the child in nonage ſhall die after the age of pu- 
berty, the whole ſubſtitution be ineffectual; and that, 
when he ſhall renounce the inheritance, or ſhall be 
incapable of it, it fall to the heirs inteſtate or at 
law. | 

816. 

It has been already ſhown that à teſtator, by a pu- 
pillary ſubſtitution, diſpoſes not only of his own pro- 

r eſtate, but alſo of that of his child in nonage, 
and that the heir ſubſtituted ſucceeds to the fortune 
of both; wherefore alſo the father and mother can- 
not diſpoſe only of their own effects, nor ſubſtitute 
an heir, if they do not appoint or diſinherit, at the 
ſame time, their child in nonage ; which, however, 
admits an exception as to a military will, 


C 17. 

Moreover, there is here bot one ſettlement and one 
will, of which the father's will is the principal, and 
the ſettlement concerning the effects of the child in 
nonage is only its acceſſory ; this is alſo the _— 
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that the diſpoſition muſt be made all together, and in 
one ſingle deed, (uno au et uno contextu), and that a 
perſon is obliged only to obſerve the ſolemnities 
requiſite for making one ſingle will. | 
A pupillary ſubſtitution is not then valid, when it 
is made in a particular will, or at another time than 
when the father makes his own proper will. More- 
over, it is allowable for a teſtator, if he be afraid that 
the pupil has any thing to dread from the perſon ſub- 
ſtituted to him, to add to the ſettlement of his own 
effects a ſealed. note, in which the name of the ſubſti- 
tute is to be marked; and, in this caſey it is ſuffi- 
cient if, in his will, he declare in general, that he 
ſubſtitutes to his child in nonage, in caſe he happens 
to die before the age of puberty, the perſon whoſe 
name he has marked in the ſealed note. 


§ 18; 

On one ſide there are really here two ſucceſſions ; 
namely, that of the teſtator and that of the child in 
honage ; the fjrſt is the principal ſucceſſion, and the 
other the acceſſory ; which has this effect, that if the 
father's will be null, the ſubſtitution ceaſes to have 
any effect; but the caſe is not the fame, when the 
will is only invalidated with reſpect to the nomination 
of heir; the reaſon of which is, that the ſubſtiturion 
to the father's fortune remains valid. 


19. 

It is not neceſſary for the father and mother to bes 
gin their will by the nomination of their child in non- 
age; for they are at liberty to ſubſtitute firſt an 
heir to their child in nonage, and afterward to diſpoſe 
of their own proper fortune, provided the whole be 
done together, and by one ſingle deed, (uno au et 
contextu) ; for here there is no regard to the order in 
which the ſettlements are written, but to the order 
itſelf, in which the ſucceſſion is to be diſpoſed, 


§ 20, 
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§ 20. | 
The effect of a pupillary ſubſtitution is, that the 
ubſtitute ſucceeds when the heir appointed happens 
to die before the age of puberty. A 

N. 1. When a father appoints for his heirs two 
children in nonage, and ſubſtitutes Caius to both, 
Caius cannot be admitted to their ſucceſſion, unleſs 
they have both died before the age of puberty. 

If one of the two die before rhe age of puberty, 
and the other arrive at that age, the ſubſtitution will 
be ineffectual. The reaſon of which is, that it is 
preſumed the teſtator deſigned to favour his children 
rather than the ſubſtitute. 

And even though the ſon, who arrives at the age 
of puberty, ſhould not incline to become heir, the 
ſubſtitute would {till not be admitted to the ſucceſſion 
by virtue of a tacit and vulgar ſubſtitution, becauſe 
we have entirely aboliſhed tacit ſubſtitutions. 


| § 21, 

When the condition comes to exiſt, the ſubſtitute 
ſucceeds to all the rights, both of the teſtator and 
of the heir appointed, and excludes all the relations 
to whom the child in nonage, if he could have made 
a a will, might have left the legitim, and the teſtator 
had paſſed over in ſilence, or diſinherited without a 
caule. | 

Thus when a father or a mother ſhall ſubſtitute a 
ſtranger to their ſon, paſſing over their father or mo- 
ther in ſilence, the ſubſtitution ſhall not be ineffectual; 
the reaſon of which! is, that it is not the ſon, but 
the father or mother who made the will, and that the 
father and mother are not mutually obliged to leave 
the legitim to each other. 


§ 22. 
The pupillary ſubſtitution is ineffectual, | 
1.) When the heir appointed dies before the age 
| | 0 
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of puberty, which ſhall be for boys the fixteenth 
year complete, and for girls the fourteenth. | 

2.) When a teſtator adds a certain time to the ſub- 
ſtitution; for example when he ſays, 7 ſubſtitute Caius 
to my ſon, in cafe he happen to die before bis tenth year. 
In this caſe the ſubſtitution 1s: ineffectual, as ſoon as 
the ſon ſhall have arrived at ten years of a 

3.) When all the father's will. is annulled and made 
void; that is to ſay, when it is abſolutely invalid. 
The caſe is otherwiſe when it ſubſiſts in part. 

4.) When the heir appointed, or rather his guar- 
dian, renounces the inheritance, and will not accept 
it: the reaſon of which is, n n cannot ſubliſt 
without an heir. 

Nevertheleſs this rule an an ixception, a) When 
it is a ſoldier who has . ſubſtituted to a pupil, and, 
b) The child in nonage, to elude the teſtator's ſettle- 
ment, and in hopes to ſucceed bs e will not ac- 
cept the ſucceſſion; 

5.) When the ſubſtitution was made on 4 condition 
which does not exiſt. 

6.) When the child in nonage appointed heir dies 
before the teſtator. 

7.) When the ſubſtitute dies before the child in 
nonage. See above. 

8.) When the ſubſtitute is caſt in an action raiſed 
by him, for getting the will of the father of the child 
in nonage annullet. 

9.) When a father, after having made his will, 
becomes incapable of making a will; for example, 
when he happens to be proſcribed: See above. 

10.) When there are two children in nonage, and 
only one of them cies before the age of puberty. 
See above. | 

t1.) When the ſubſtitute becomes incapable of re- 
—_ by will at the time the condition exiſts. See 
above. 


Vol. II. Nn 12.) When 
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12.) When the child in nonage is adopted (arpugu- 
tus) by a ſtranger, or adopted by an aſcendant. See 
above. | 

BN . 

But the ſubſtitution is not ineffectual, 

a) When the pupil procreates children; which ſome 
doctors have regarded as a method to put an end to 
a ſubſtitution, though without foundation: the reaſon 
of which is, that ſuch children are always illegitimate. 
b) When the pupil enters into a convent becauſe he 
is not capable of mak ing ſuch vows. c) When the 
pupil. is appointed heir jointly with another who has 
attained the age of puberty, and Caius is ſubſtituted 
to both; for if the pupil happen to die before the 
age of puberty, the ſubſtitution has its effect, even 
though the other heir ſhould happen to fail. 


« A R T. | III. | 
Of the ſubſtitution which lawyers call ſuppoſed Pupillary 
 - or exemplar. 


3 (De ſuftitutione queſt pupilleri) 


| 371” | 8 24. de | 
W Hen a child has attained the age of puberty, and 
is not in a condition to diſpoſe of his fortune, 
for example, if he has loſt his underſtanding, or is 
otherwiſe incapable of making a will, (ſee above, tit. IL 
5 19.), the father and mother, and other aſcendants pa- 
ternal'and maternal, have a right to ſubſtitute to him 
an heir, and that 1s the ſuppoſed pupillary ſubſtitu- 
tion, which is uſually called exemplary, becauſe it 
was introduced after the example of the pupillary 
ſubſtitution. 


9 25: 
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S 25. | 

The ſuppoſed pupillary ſubſtitution figures then 
the caſe and condition following ; namely, "If the child 
incapable of making a will, and who has been appointed 
heir, happen to die while deprived of his underſtanding, 
or during any ſuch other incapacity. 

Our will is, that under the ſuppoſed pupillary ſub- 
ſtitution ſhall not be included other tacit ſubſtitutions, 
for example, the vulgar nor the pupillary ; but we 
decree, that, when the incapacity ſhall ceaſe, the 
whole ſubſtitution ſhall be ineffectual, and that the 
two ſucceſſions ſhall fall to the heirs inteſtate. 


C 26. 

That ſuch a ſubſtitution may have its effect, it is 
requiſite, 1.) That it be made by fathers and mothers, 
Fe. in a valid will; and our will is, that it ſhall not 
have its effect, if it be made in a cedicil, or in any other 
way : 2.) That fathers and mothers appoint in their 
will, or diſinherit expreſsly, or by name, the child 
incapable of making a will: 3.) That they appoint 
or diſinherit likewiſe thoſe whom the child muſt ne- 
ceſſarily have appointed his heirs,. or diſinherited, if 
he had the capacity requiſite : 4.) When there are 
none of thoſe neceſſary heirs, fathers and mothers 
may ſubſtitute to the child who cannot make any will, 

any other perſon capable of receiving by will; where- 


fore alſo his mother may ſubſtitute to him even the 
child's ſtepfather. 


9827. 

There are then none but fathers and mothers, and 
the aſcendants both on the father's and mother's ſide, 
who can make a ſuppoſed pupillary ſubſtitution; 
that is to ſay, name an heir to ſucceed to the effects 
of the chil incapable of making a will. 

It thence follows, that a mother and a prand- 
mother (but not the father nor the grandfather) 

Nn2 can 
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can ſubſtitute by a ſuppoſed pupillary ſubſtitution to 
their illegitimate children. 

A ſtranger has not a right to ſubſtitute to the child 
of a third perſon, by a ſuppoſed pupillary ſubſtitu- 
tion, except for the ſhare of effects which he has left 
him as his own heir. 

When a father and a mother ſubſtitute to children, 
who are incapable of making a will, different perſons, 
and when, for example, the father ſubſtitutes to them 
Caius, and the mother Seius, when the ſucceſſion o- 
pens, Caius ſhall ſucceed to the paternal fortune, and 
Seius to the maternal. But, as to the child's fortune, 
the two ſubſtitutes ſhall ſucceed to it by equal por- 
tions. 

| $ 28. 
The condition of the ſuppoſed pupillary ſubſtitu- 


tion exiſts, when the children happen to die during 
their 1 incapacity. 


9 29. 
Moreover, there is likewiſe, in this caſe, but one 
ſingle ſettlement, and one ſingle will, though there be 


really two ſucceſſions; ſee above, $ 18. ; and the ſub- 


ſtitute, when the conditien exiſts, ſucceeds to the two 
ſucceſſions; ſee F 21. and excludes all the other re- 
Jations, excepting thoſe to whom he would have been 


obliged to leave a legitim, if he had been capable of 
making a will. See y 26. u. 3. 


G 30. 

The ſuppoſed pupillary ſubſtitution ceaſes to have 
any effect in the ſame caſes as the pupillary ſubſtitu- 
tion, excepting in the two firſt caſes. On the other 
fide, neither has the ſuppoſed pupillary ſubſtitution 
any effect 1 in the following caſes; namely, 1.) When 
the incapacity of making a will ceaſes, and the heir 


appointed preſerves the Capacity of making a will to 
the end. 


It 
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If the heir appointed had profited of an interval, 
in which he had the entire free uſe of his reaſon, to 
make a will himſelf, neither would the ſubſtitution 
have any effect, even though he ſhould afterward a- 

ain loſe his underſtanding. 

2.) This ſubſtitution has likewiſe no effect after a 
certain number of years, when the teſtator has ſettled 
a certain time, during which only it ought to take 
place, for example, if he ſaid, I ſubſtitute Caius to my 


ſon who has loſt bis judgment, in coſe the latter dit in that 
condition, within the ſpace of ten years. 


A RN 
Of the military ſubſtitution. 
(De ſubſtitutione militari.) 
A "4 8 31. | 

NE of the chief privileges, with reſpe& to the 
making of a will annexed to the military ſtate, 
and eſtabliſhed both in favour of officers, non-commil- 
ſioned officers, and ſoldiers, is, that they may make 
a pupillary or ſuppoſed pupillary ſubſtitution to their 
children, .even though they may have made no will, 
or may have omitted them in their will, or may have 
extended the ſubſtitution beyond the age of puberty, 


or may have ſubſtituted to a child already arrived at 
that age. | 


§ 32. 
When they appoint ſtrangers for hee heirs, they 
ve alſo a right to ſubſtitute to them an heir by a 
pupillary or ſuppoſed pupillary ſubſtitution. 


I 33. 


Under the military fubfiitation are tacitly included 
all 
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all the other ſubſtitutions: thus when a ſoldier ap- 
points an heir, and ſubſtitutes to him another heir, 
under any form or condition whatever, the ſubſtitute 
ſucceeds, a) When the heir appointed renounces his 
ſucceſſion, and will not, nor cannot be heir; b) When 
being in pupillarity, he dies before the a e of puber- 
ty; or, c) When being incapable of making a will 
himſelf, he happens to die during his incapacity. 


E. 


Of ſucceſſions in truſt. 
(De fideicommiſſis. ) 


§ I. 
Fter having treated in the preceding title of di- 
A rect ſubſtitutions, (de ſubſtitutione beredis directa), 
it is proper to explain the ſubject of feoffments in 


truſt, or of ſucceſſion in truſt, (de ſubſpitutione fides- 
commiſſaria. ) 


C 2. 

We have already ſhown in the preceding title where- 
in conſiſts the difference between thoſe two kinds of 
ſubſtitutions, namely, that the firſt kind of ſubſtitu- 
tion was called direct, becauſe the ſubſtitute gets im- 
mediately and directly the teſtator's ſucceſſion, when 
the heir appointed will not or cannot be heir; whereas 
in the ſubſtitution 1n truſt, the ſubſtitute receives the 
ſucceſſion only from the heir appointed, to whom the 
teſtator has intruſted it. This is alſo the reaſon that 
this laſt kind of ſubſtitution is called fideicommiſſary, 
or in truſt ; that is to fay, a ſucceſſion intruſted to the 
faelity of ſome perſon. The heir appointed has been 
called fiduciarius, a truſtee or feoffee in truſt, becauſe 
the teſtator confides in him with reſpect to the reſti 
tution 
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tution of the ſucceſſion ; and the ſubſtitute has been 
called fideicommiſſary, (heres fideicommiſſarius), becauſe 
he gets the ſucceſſion only from the perſon in whoſe 


honeſty and fidelity the teſtator confided with reſpe& 
to the reſtitution of the ſucceſſion. | 


A ſucceſſion in truſt ſuppoſes that the heir is obli- 
ed to reſtore to the ſubſtitute the ſucceſſion, (omne 
jus defuncti), or only a part of the ſucceſſion. 


| $ 4- | 
A ſettlement by which the teſtator begs. the heir 
whom he appoints to reſtore to a third party all the 
fortune (omnia bona) which he leaves, is not then an 
univerſal feoffment in truſt, but only a particular 
truſt or feoffment in truſt, ¶ fideicommiſſum particulare ), 
or a legacy of all his effects, (legatum omnium bonorum). 


A man may alſo make a truſt-deed, or feoffment in 
truſt, by a deed among the living, (per pactum inter 
01905), by a contract of marriage, by an agreement, 
and by ſimple promiſe; and in whatever other way the 
truſt be made, one may apply to it, as to its object, 
and the effect that it is to have, (quoad patium, objectum, 
et effeum), all that ſhall be preſcribed in this title 
concerning teſtamentary truſts, or feoffments in truſt. 


86. 
Particular truſts (fideicommiſſa ſingularia) may likewiſe 
be made, reſtrained to certain effects belonging to 


the ſubject of legacies, which we ſhall treat of in the 
following book. | | 


1.) That the univerſal truſt, or feoffment in truſt, 
made 1n a teſtamentary diſpoſition, may be valid, it is 
requilite that the teſtator be in a capacity to make a 
will, (ut habeat teſtamenti factionem); 2.) That he de- 


clare 
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clare diſtinctly his will and intention to make a truſt: 
deed, or feoffment in truſt; 3.) That the heir ap. 
pointed, called fiduciarizs, feoffee in truſt, or truſtee, 
accept the inheritance, and take poſſeſſion of it; and, 
4.) That the perſon to whom the ſucceſſion is to be 
reſtored, accept it alſo, and be in a capacity to ac- 
cept it. | | 

I.) For the validity of an univerſal truſt-deed, or 


feoffment in truſt, it is then requiſite, in the firſt 


place, that the perſon who wants to make ſuch a 
truſt, or feoffment in truſt, in a teſtamentary ſettle- 
ment, do it in a judicial will, and conſequently be 
capable of making a will; a ſubject which has been 
treated of above, in book VII. title II. | 

So, for the future, no truſt or feoffment in truſt 
can be made in a codicil, or in letters, nor can the 
heirs inteſtate be burdened with it. 


| a 9. 0 
II.) It is requiſite, in the ſecond place, that the te. 
ſtator explain and declare very. diſtinctly his will and 
intention to make a truſt, or feoffment in truſt; 


wherefore a perſon. who makes a will by word of 


mouth, cannot make known his will by ſignals and 
motions of the head, but he ought to raiſe his voice; 
and make known his intentions by words diſtinct 
and well articulated. : 


N. 1. An intention to make a thuſt-deed, or feofi- 


ment in truſt, may, nevertheleſs, be declared indirect- 
ly; for example; when a teftator prohibits the heir 
appointed to alienate the ſucceſſion in whole or in 
part, and the heir appointed has children, or when 
there is a ſubſtitution : for in this caſe it is ſuppoſed 
that the prohibition was made for the good of the 
children or ſubſtitutes. 

Except in theſe two caſes a prohibition to * 

a 
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ſhall be ineffectual, and an heir may, notwithſtanding | 
of ſuch prohibition, diſpoſe at his pleaſure of the ſuc- 
ceſſion or legacy. | 

N. 2. Though the teſtator have made but one kind 
of prohibition to alienate, the other kinds of aliena- 
tion are nevertheleſs included in it; for example, if 
he have forbid to ſell an eſtate, it cannot be alienated 
by a legacy, by a donation, &'c. ; one has not even a 
right to mortgage it. 

N. 3. The prohibition may be either perſonal or 
real. By the perſonal prohibition 1s underſtood that 
which is directed only to the heir, and reſtrained to 
his perſon ; for example, when a teſtator interdicts 
the heir ſimply from the alienation of a ſubject, or of 
an eſtate. But a real prohibition takes place, when 
the prohibition to alienate is annexed to the ſubject or 
eſtate itſelf; for example, when a teſtator declares 
that the ſucceſſion, &c. is not to be alienated. In the 
firſt caſe, the truſt, or feoffment in truſt, is extin- 
guiſned by the death of the heir appointed, called 
fduciarius, and his heirs have a right to alienate the 
traſt, or feoffment in truſt; in the fecond caſe, the 
truſt ſubſiſts ſtill with reſpect to the fideicommiſſary 
heirs, when there are children or an heir ſubſtituted. 
See u. 1. 

N. 4. The teſtator has alſo a right to interdict his 
heirs from alienating either in perpetuity, (in perpe- 
tuum), when the teſtator leaves in legacy a truſt to a fa- 
mily, or to relations: it is alſo indifferent whether he 
expreſs himfelf thus, I will that the eſtate remain in the 
family, or if he ſay, 1 will not have the eftate alienated 
out of the family. The prohibition for a certain time 
is made, when, for example, the feoffment in truſt is 
limited to the ſecond, third, &c. generation, or when 
the heir is prohibited to alienate any thing of the ſuc- 
ceſſion for thirty years. 

N. g. Nevertheleſs the prohibition to ahenate ceaſes 
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to have any effect, when all the relations conſent to 
the alienation, and conſequently to the extinction of 
the feoffment in truſt; the reaſon of which is, that 
the feoffment in truſt was made in their favour. 
Neither can the heirs of ſuch as have given their 
conſent claim the eſtate, becauſe they are anſwerable 
for the deed of their parents, (fadtum parentum pre- 
ſtant) ; which ſhall take place, even though they ſhould 


renounce the other effects of the ſucceſſion of their 
fathers and mothers. 


8 10. | 
The teſtator may likewiſe impoſe on the fideicom- 
miſſary heirs all the conditions which he has a right 


to impoſe on direct heirs, and which ſhall be treated 
of below, in title XIII. 


5 © 


| 
There is often a tacit condition included in the 
| 
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truſt, or feoffment in truſt, namely, when the teſtator 
requires the heir appointed, called ſiduciarius, to re- 
ſtore the ſucceſſion to his own proper ſon; for this 
ſettlement cannot be underſtood but of the caſe in 
which the heir's ſon ſhall ceaſe to be under his pater- 
nal power; the reaſon of which is, that a father has 
the uſufruct of his fon's adventitious pecul ar. 

It is alſo a tacit condition, when a man appoints for 
his heirs his own children, his father and mother, and 
his brothers, requiring them to reſtore, after their 
death, the ſucceſſion to a third party; for that ſettle- 
ment includes always the condition, namely, f tl 
leave neither children nor grandchildren. This condition 
ſhall likewiſe be underſtood, even though the reſtitu- 
tion to the ſucceſſion was to be made tor pious uſcs. 


512. 3 
A truſt, or feoffment in truſt, may be made either, 
a) In favour of certain perſons; or, b) In favour of a 
relation; 
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| relation ;/ or, c) In favour of a family; or, d) In fa- 


vour of a body or community. 

NM. 1. When the feoffment in truſt is confined to 
certain perſons, if they renounce it, all the ſucceſſion 
remains to the heir called iduciarius. 

N. 2. When the ſucceſſion is in general to be re- 
ſtored to relations, they come all in competition toge- 
ther, whether they be males or females; but when 
the feoffment in truſt is left in legacy to agnats, none 
but the males ſucceed. 

When a teſtator leaves a feoffment in truſt to his 
neareſt relation, thereby muſt be underſtood not the 
perſons who were his neareſt relations when he made 
bis will, but the neareſt relations he leaves at his 
death. 

N. 3. When a * leaves a truſt, or feoffment 
in truſt, to his family, the males alone are called to 
the ſucceſſion, unlets the teſtator. expreſaly calls the 
females. 

In the family are included not only the deſcend- 
ants, but allo collaterals. 

N. 4. When the teſtator leaves in general terms a 


feoffment in truſt to his relations, or to his family, 


and, at the fame time, ſpecially names any one of the 
members of the family, the latter ſhall be preferred, 
even to ſuch as are nearer than he. 

N. 5. When the heir intruſted with a feoffment in 
truſt (fduciarius ). happens to die, and leaving near re- 
lations, there are likewile near relations of the teſtator, 
it has been made a queſtion, which of the fideicom- 
miſſary heirs ought to be reckoned the neareſt hcir, 
the neareſt relation of the teſtator, or the neareſt rela- 
tion of the laſt poſſeſſor? We enact and ordain, that 


the neareſt relation of the teſtator ſhall ſucceed, be- 
cauſe all the fideicommiſſary heirs hold their right by 


the teſtator's ſettlement : whence it follows, that the 
icſtator's neareſt relations have an older right, and 
O 0 2 conſequently 
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conſequently they ought to be preferred to the near- 
eſt relations of the laſt deceaſed. 

N. 6. The right of repreſentation likewiſe: takes 
place with reſpect to feoffments in truſt left to rela. 
tions, or to che family, in the ſame way as that right 
is regulated by ſucceſſions inteſtate; wherefore half. 
brothers and their children do not come in competi- 
tion with brothers-german and their children. 

N. 7. Feoffments in truſt made in favour of rela- 
tions, or of a family, have their effect while there are 
relations, or any perſon of the family, which is extend- 
ed till the tenth degree of proximity, and not further 
if the teſtator have fixed a certain. degree at which the 
feoffment in truſt ſhall come to an end, it ſhall ceaſe 
to take place as ſoon as the caſe ſhall happen. 

N. 8. A feoffment in truſt may be made in favour 
of a body, or in favour of a community, of a city, of 
a church, of a chapter, of a con vent, Sc. provided it 
be not an immoveable ſubject, or a ſum above five 
hundred rix-dollars ; the reaſon of which is, that im- 
moveable ſubjects cannot be given in mortmain (ad 
manus mortuas) without ſpecial conſent, and that a le- 
gacy cannot be made to an eccleſiaſtic community 
above five hundred rix-dollars. 


$ 13. | | 

III.) It is requiſite, in the third place, that the heir 
intraſted with a feoffment in truſt (fduciarins) take 
the title of heir, and afterwards reſtore the ſucceſſion 
to the fideicommiſſary heirs. 

V. 1. When the heir intruſted to reſtore 1s either a 
pupil or under age, neither of the two can accept 
the ſucceſſion, unleſs in the firſt cafe the guardian in- 
terpoſe his authority, and in the ſecond the curator 
give his conſent. 

N. 2. When the heir intruſted to reſtore will not 
accept the ſucceſſion, it ſhall not be neceſſary or 


et 
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him conſtrained to do ſo by the authority of the 
judge; but our will is, that, in this caſe, he be rec- 
koned in law to have taken the quality of heir, and 
that the fideicommiſſary heir, coming in his place, 
may accept the inheritance. See F 22. 

N. 3. Neither can the heir charged to reſtore: re- 
nounce the ſucceſſion, when he has already reaped 
any advantage from it, ar when the renunciation is 
made to defraud creditors, or to the prejudice of 
the public. See the following ſection, ». 2. 


814. ä 

IV. In fine, it is requiſite that the perſon. 1 to wheur 
the fideicommiffary ſucceſſion is to be reſtored, ſhall 
accept of it. 

N. 1. When he does not accept it, and the feolf- 
ment in truſt ia limited to his perfon, the heir called 
fiduciarius, keeps the whole ſucceſſion: the truſt-deed; 
ſubſiſts however as to legacies, when the fideicom- 
miſſary heir has been burdened to pay any. 

But if the feoffment in truſt were made to ſeveral 
perſons, as happens when it is left to a family, in 
this. caſe all thoſe who compoſe the family muſt be 
informed of the renunciation of the neareft fideicom- 
miſſary heir, and the heir charged to reſtore (fiducia- 

rius) cannot aſſume the ſucceſſion till they have all 
given their declaration, whether they will cep the 
teofrment in truſt. 

N. 2. The fideicommiſſary heir is obliged: to ac- 
cept the feoffment in truſt, when he is debtor to the 
exchequer, or when there are other debts that he is 
not in a condition to pay. See F 13. u. 3. The ex- 
chequer and the creditors have even a right to claim 
the ſucceſſion from any poſſeſſor, by a Paulian action, 
(afione Pauliana.) 

N. 3. When one of the fideicommiſſary heirs ſhall 
ance renounce the feoffment in truſt, and will not ac- 

cept 
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cept the ſucceſſion, he ſhall not afterward be allowed 


to demand it. 

But if, within the time preſeribed, he allege good 
reaſons to be reſtored againſt his renunciation, they 
ſhall be received and examined; and if, after the de- 
mand for reſtitution, he happen to die, his heirs ſhall 
be allowed. to prafecute the cauſe; but they would 
not be heard if th ſuit were only to be begun. 


I 5. | 

The object of an uni A feoffment in truſt is the 
whole ſucceſſion, or a part of the ſucceſſion ; in one 
word, all that the heir-truſtee ( duciarius) has received 
as heir; whence it reſults that the teſtator cannot, in 
any way, oblige him to reſtore more than the amounc 
of the inheritance. 

N. 1. Under the reſtitution that the heir intruſted 
with the feoffment ought to make, are included the 
acceſſions and fruits which have augmented the ſuc- 
ceſſion, before his entrance on the inheritance. 

N. 2. When the heir intruſted with the feoffment 
ſhall enjoy any fruits of the ſucceſſion after it is open- 
ed, he ſhall allo be obliged to reſtore them, if he have 
been backward in making reſtitution of the truſt. 
. But, 

N. 3. When the heir intruſted with the feoffment 
is to reſtore only after his death, he ſhall appropriate 
to himſelf all the fruits which he ſhall receive, even 
though they were not conſumed at the time of his 
deceaſe, and were ſtill exiſtent ; which ſhall alſo take 
place, even though the teſtator had ordained him to 
reſtore to the fideicommiſſary heirs all that he ſhould 
acquire, or all that ſhould remain to him of his for- 
tune, | | 
N. 4. The obligation to reſtore an univerſal truſt 
or feoffment in truſt, is not extended, 1.) To fiefs 
which, by the agreements and foreſight (ex pacio et 

| providentia} 
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providentia) of anceſtors, return to the heir called þ- 
duciarius ; it is otherwiſe of fiefs which are ſimply he- 
reditary. 

Neither can the obligation be extended, 2.) To 
what the teſtator owed to the heir intruſted with the 
feoffment, and which conſequently he may dedu& 
from 1t. 


3.) To what that heir has expended for the preſer- 
vation and melioration of the ſucceſſion, 


4.) To a family-tomb, which remains with the fa- 
mily. 

. 5. When the teſtator has ſettled a portion in 
favour of the daughter of the heir intruſted with the 
feoffment, or a donation in proſpect of marriage in 
favour of his ſon, the fideicommiſſary heir cannot 
oblige them to reſtore thoſe advantages which the 
teſtator has given them. | 

N. 6. The heir intruſted with the feoffment ſhall 
not be obliged to reſtore the legacies left him by the 
teſtator, though this laſt had ordered that the heir 
ſhall reſtore all that he has received of his effects. 


C 16, 

From what is ſaid, it evidently follows that the heir 
intruſted with a feoffment has not a right to alienate 
any thing whatever of the ſucceſſion, whick he is 
obliged to reſtore ; neither has he a right to oblige 
any of the fideicommiſſary heirs either to conſent to 
the alienation, or to buy themſelves what belongs to 
the heritage. | 

When the heir intruſted with the feoffment ſhall 
alienate a thing or ſubject belonging to the ſucceſſion, 

he ſhall forfeit all the ſucceſſion, which ſhall be taken 
from him without form of law, in order to put the 
neareſt fideicommiſſary heir in poſſeſſion of it. 

N. 1. Neither can an heir intruſted with reſtoring 
the ſucceſſion tranſact concerning it, or concerning 


any 
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any one of the things which make a part of it, not 
pawn nor mortgage them: but he may eſtabliſh on 
thoſe ſubjects a right of ſervitude or of ſurface, or 
ſet them to a tenant for ſeveral years; provided always 
that the right which he grants ſhall ceaſe when his 
own right ſhall be extinguiſhed. 

N. 2. The rule which would have the heir intruſt- 
ed to reſtore not to have power to alienate the ſucceſ- 
ſion admits an exception when the alienation is ne- 
ceſſary; namely, 1.) When the teſtator having left 
debts, he is obliged, for payment of them, to {ell a 
part of the effects of the ſucceſſion. 

2.) When there are ſubjects of the ſucceſſion which 
cannot be preſerved; and which would periſh in time; 
but, in this caſe, the heir charged to reſtore, is obli- 
ved to reſtore their value, and, if he buy like things, 
and of the ſame value, they ſhall be included in the 
truſt, in place of thoſe which he may be obliged to 
alienate: | 

3.) When the heir intruſted to reſtore ſhall himſelf 
have debts, there may be occaſion for a real ſeiſure 
of the incomes of the feoffment in truſt, as long as he 
is to enjoy it; but, when the time of reſtoring the 
feoffment is come, the real ſeiſure ſnall no longer have 
any effect with reſpect to thoſe incomes. 

An alienation may likewiſe be made, 

4.) When all concerned in the truſt- right or feoſf- 
ment in truſt, that is to ſay, all thoſe to whom it is 


to be reſtored after ward, ſhall conſent to the alienation: 


5.) When the perſon who alienates is the laſt of the 
family, even though he ſhould leave children ; the 
reaſon of which is, that they are anſwerable for their 
father's deeds. | | 

6.) But the heirs of the perſon who 1s charged to 
reſtore the truſt- right, or feoffment in truſt, have no 
right to take our of it a portion or a donation, in 

prolpect 
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proſpect of marriage, far leſs are they entitled to 
claim aliments, or the expenſes of education. 


| C 17. | | 

When the teftator has not ordered the heir whom 
he appoints, to reſtore all his ſucceſſion, or a certain 
ſhare of it, but has ſimply ordered him to reſtore 
what ſhall be remaining of the ſucceſſion, when 
he himſelf ſhall happen to die; in this caſe the heir 
has a right to alienate three fourths of it, and to leave 
only the fourth to the fideicommiſſary heirs, 


§ 18. 

To prevent law-ſuits afterward on account of the 
ſucceſſion, and of what belongs to it, every fideicom- 
miſſary heir has a right to demand that the heir in- 
truſted with a feoffment ſhould make, in his preſence, 
before entering on the inheritance, a formal inven- 
tory. 
When none of the fideicommiſſary heirs ſhall de- 
mand an inventory to be made, the heir intruſted to 
reſtore ſhall make it judicially, without being required 
to do ſo within the ſpace of three months at moit ; 
falling which he is to expect that the fideicommiſſary 
heirs will be allowed their oath ad litem; for we will 
not allow that, in this caſe, the heir intruſted with 
the feoffment be permitted to give in a particular 
account, though he offer to do to upon oath. | 


| $ 19. 

The fideicommiſſary heirs may hkewiſe implore 
the aſliſtance of the judge, to oblige the heir intruſt- 
ed with the feoffment to give ſecurity that he will re- 
ſtore faithfully the whole in due time; it would be 
otherwiſe if the teſtator had remitted his ſecurity ; in 
both caſes the fideicommiſſary heirs have a tacit mort- 
gage on the other effects of the heir charged with the 
truſt· right, or feoffment in truſt. 

Vox. II. P p N. 1. 


298 PART II. Book VII. TITLE VIII. 


VN. 1. When the fideicommiſſary heirs are called 
ſucceſſively to the truſt- right, and it has been reſto- 
red to the neareſt, the reſt have a right to require him 
to give ſecurity. 

N. 2. When the heir who is to give ſecurity can- 
not give it by pledges or bondſmen, he ſhall not be 
allowed to give his oath in ſecurity, but the ſucceſ. 


ſion ſhall be ſequeſtered, and the immoveable ſubject 
tet to tenants. 


§ 20. 

That the heir charged to reſtore may have time to 
be informed of the {tate of the ſucceſſion, and that 
he may make no raſh ſtep, we allow him a time to 
deliberate, (tempus deliberandi.) 


1 
Moreover, the heir intruſted with a feoffment or 
truſt- right is anſwerable for the fraud and great faults 
(dolum et latam culpam præſtat) which he may have 
committed; but he is not obliged to be anſwerable 
for the things which are loſt by his fault, when it is 
a ſlight fault, (uon ex culpa levi tenetur), unleſs he hav- 
been dilatory in reſtoring the truſt right or eſtate. 


§ 22. 

The Roman laws reckoned it an eſſential condi- 
tion of a truſt- right, or feoffment in truſt, that the 
heir appointed and required to reſtore the ſucceſſion, 
ſhould accept it, and take the quality and title of heir; 
the reaſon of which was, that the whole truſt- right or 
feoffment in truſt was ineffectual, when the heir would 
not accept the ſucceſſion. 

That the will, then, and fideicommiſſary ſucceſſion 
might be ſupported by entering upon the inheritance, 
they allowed the heir intruſted with a feoffment in 
truſt, or truſt-eſtate, to retain a fourth of it, after 
dedudtion of the debts, (cum onere et commods), ww 

ourt 
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fourth was called the Trebellianic fourth, (quarta 
Trebellianica.) | - 

But, as the ſettlement of this fourth occaſioned al- 
moſt inſurmountable difficulties, both with reſpect to 
its difference from the Falcidian, and with reſpect to 
the way of reckoning, and the caſes in which it did 
not take place, (ratione excluſionis quartæ); we enact 


and ordain by theſe preſents, -and lay it down as a 


eneral rule, that, for the future, no heir can re- 
tain the Trebellianic fourth, and that the heir intruſted 
with the feoffment or truſt-eſtate, ſhall be obliged to 
reſtore it to the fideicommiſſary heir, without de- 
ducting the fourth from it. 

If he will not accept the ſucceſſion, it ſhall not be 
neceſſary to conſtrain him to do ſo, but the fideicom- 
miſſary heir ſhall have a right immediately to appro- 

riate to himſelf the ſucceſſion, without waiting till 
it be reſtored to him; at any rate he ſhall be put in 
poſſeſſion of it by authority of the judge; fee above, 
6 13. which ſhall likewiſe be obſerved with regard to 
the other fideicommiſſary heirs intruſted with reſtoring 
the ſucceſſion to thoſe who follow them. 


C 2% 

The effect of an univerſal truſt-right, or feoffment 
in truſt, conſiſts, 1.) In this, that the heir intruſted 
with a feoffment, or truſt-eſtate, is obliged to reſtore 
to the fideicommiſlary heirs all that he has received 
in quality of heir, and according to the inventory 
made of the ſucceſſion. See above, F 15. | 
When the heir intruſted to reſtore dies before the 
teſtator, the feoffment or truit-right nevertheleſs con- 
tinues to have its effect, and the fideicommiſſary heir 
may take the title and quality of heir, and accept the 
ſucceſſion, without waiting till it be reſtored to him. 


x” 24. 
When the heir intruſted with the feoffment or truſt- 
p eſtate, 
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eſtate, or his heir, reaps any advantage from the 
ſucceſſion; for example, when the teſtator allows 
him to retain a thing or ſubject belonging to the ſuc- 
ceſſion, or to deduct from it a certain ſum, he is obli. 
ged to pay the burdens of* the ſucceſſion in propor- 
tion to what he gets. 

But if he reap no advantage fromit, and be obliged 
immediately to reſtore the ſucceſſion, all the debts 
due to or by it are transferred to the fideicommiſſary 
heir, the heir intruſted with the feoffment or truft- 
eſtate not being to bear any burden of a ſucceſſion 
from which he reaps no profit ; but he ſhall not have 
a right to deduct from it the Trebellianic fourth, 
ſince we have entirely aboliſhed it, on account of the 
innumerable ſubtilties which it occaſioned. 


y 25. 

A truſt-right or feoffment in truſt, and the action 
ariſing from ir, are preſcribed in thirty years ; but 
the preſcription dues not begin to run till the time 
that the truſt right and eſtate fall to the fideicommil- 
ſary heir. 


& 26, 

The reſtitution is made in two ways, either verbal- 
ly, (verbis), or really, (re): it takes place verbally, (ver- 
bis), when the heir intruſted with the feoffment or 
truſt- eſtate declares, by words or in writing, that he 
wants to reſtore the ſucceſſion to the fideicommiſſary 
heirs : it takes place really, (re), when the heir intruſt- 
ed with the feoffment or truſt-eſtate delivers it effec- 
tually and really to the fideicommiſſary heir, or to 
his commiſſioner or attorney, or even to a third party, 
whoſe accentation the fideicommiſſary heir afterward 
ratifies. 

In the firſt caſe, the fideicommiſſary heir acquires 
only the right of ſucceeding, and conſequently he has 
the action called petitio hereditatis „ Ob- 

erve, 
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ſerve, that, to this action may be applied all that was 
preſcribed concerning the action called petitio here- 
ditatis. 

In the ſecond caſe, when the ſucceſſion is reſtored 
in fact or really, (re), the fideicommiſſary heir acquires 
the poſſeſſion, and, by that means, all the interdicts 
allowed to the poſſeſſor. 

He may alſo, in quality of proprietor, claim the 
things belonging to the ſucceſſion from all ſuch as 
poſſeſs them. 


TITLE X. 


Of mutual wills between huſband and wife, 


51. 
T pretty frequently happens that a huſband and his 
wife make a mutual will, which hitherto has oc- 
caſioned frequent law-ſuits. 


8 
Such a will may be made either by words or in 
writing. 


3 
The laws require for a mutual will made by wri- 
ting, 


1.) That the huſband and wife include it in one 
and the ſame deed ; either by executing their laſt will 


jointly, for example, by expreſſing themſelves in this 
manner, We ſubſcribers, huſband and wife, &c.; or by 
making their will the one after the other. 2.) That 
they preſent this deed in court, which ſhall be equally 
valid, whether each party have ſigned their own ſettle- 
ment in particular, or if both have ſigned the whole 
will, 


S 4, 
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E 
When they want both to make their will verbally, 


for ſuch a mutual will the one muſt declare after the 


other, but immediately following, of which a record 
ſhall be kept; as to the wife's declaration, it is re- 


quiſite that ſne make it herſelf, and not by the mouth 
of her huſband. 


Such a mutual will, whether made by writing or 
in words, is but one ſingle and the fame will, which 
conſequently does not require double ſolemnities: it 
is ſufficzent likewiſe that one of the ſpouſes have cau- 
ſed the judge to be called, and that the ſame judge 
receive the ſettlements of both, provided it be done 
altogether, (uno contextu.) 

Moreover, the judges ſhall obſerve, on this occa- 
ſion, the precautions preſcribed above, in title III. 


§ 3.; and the wife ſhall be heard ſeparately on the 
articles mentioned. 


8 6. 
Beſides, it is indubitable, that in this will are alſo 
to be obſerved the ſolemnities which are called inte- 
rior or intrinſic, (ſolemnitates intrinſecæ.) 


| 7. 

Lawyers have diſputed, whether one of the ſpouſes 
may make any alteration in their teſtamentary ſettle- 
ment in their lifetime, or to take place after their 
death. Some have denied, and ſome affirmed, that 
they might. Others, in fine, have ſaid, that a diſ- 
tinction muſt be made in a will, whether it were what 
is called correſpectivum or not; that is to ſay, whether 
the huſband, for example, had appointed his wife his 
heir, or left any thing in legacy to his wife's relations, 
or diſpoſed in favour of his wife and her relations, 


only becauſe his wife had mutually provided for him 


the 
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the ſame advantages; or, if the teſtamentary and mu- 
tual ſettlement bore no ſuch thing. | 

We entirely aboliſh, by thele preſents, that diſtinc- 

tion which is altogether deſtitute of foundation, and 
we eſtabliſh it as a certain rule, that all mutual wills, 
which a huſband and a wife ſhall offer in court in 
the manner preſcribed, whether by word or in wri- 
ting, be reckoned wills of the firſt kind, (correſpectiva), 
that is to ſay, they ſhall be reckoned to have been 
made with a view to a return. 
For it is natural and rational to preſume, that a 
wife, for example, provides advantages to her huſ- 
band and his relations, becauſe her huſband alto re- 
membered her and her relations in his will, and that 
ſhe would not have provided thoſe advantages if her 
kuſband had not thought of her and her relations. 

We enact and ordain, in conſequence of this prin- 
ciple, that when one of the ſpoules ſhall reyoke their 
teſtamentary ſettlement in their lifetime, or it ſhall 
otherwiſe be annulled, the ſettlement of the other 
ſhall likewiſe be annulled. | 

But when one of the ſpouſes happens to die, if the 

other ſpouſe accept the ſucceſſion, the mutual will 
cannot be altered. 
Conſequently thoſe who ſhall have any advantages 
to expect, by virtue of that will, ſhall acquire a right 
of which the ſurviver cannot deprive them by any al- 
terations which he may make in it. 

The ſurviver would alſo act unfairly, if, after accept- 
ing the ſucceſſion of the defunct ſpouſe, and profit- 
ing of the ſettlements made by the deceaſed in favour 
of the ſurviver and his relations, he wanted to revoke 
the ſettlement with reſpect to the advantages provided 
by himſelf to the deceaſed ſpouſe and relations. 


88. | 
This rule admits an exception, when the ſpouſes 
have 
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have reſerved to the ſurviver a liberty to make altera. 
tions in the will. For, in this caſe, the ſurviver ſhall 
profit of the advantages acquired to him by the de- 
funct's ſettlement, even though he ſhould happen to 
revoke his own ſettlement. ; 


. hs ll 
Of ſtipulated fucceſſion. 
(De ſucreſſone conventionali.) 


8 x. 
Y the Roman laws, every covenant or agreement 
concerning the ſucceſſion of a living perſon, was, 
in general, unlawful : the foundation of this deciſion 
was the groundleſs preſumption, that ſuch an agree- 
ment would naturally induce the heir to wiſh for the 
teſtator's death, which they called votum captanda 
mortis. | 


8 2. \ . : 
We, on the contrary, think it juſt, that every one 
have a right to contract in his lifetime with another 
concerning his future ſucceſſion: and as ſuch agree- 
ments have been allowed between huſband and wife, 
in covenants of fraternity, and to ſoldiers, we do not 
ſee any reaſon hindering us from making it a general 
rule. 
| ATE? 
| Wherefore we will and ordain, that agreements 
which ſhall be made concerning the ſucceſſion of a 
erſon in entire health, (de hereditate viventis), and 
where the conſent of both parties ſhall be adhibited, 
be valid. 1 
9 4- 
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3 "PS --. | 
That kind of agreement ſhall be valid; firſt; when 
the queſtion is to preſerve a ſucceſſion, (de conſervanda 
brreditate), for example, when a relation; whether an 
agnat or a cognat, who has a right to ſucceed inte- 
ſtate, ſhall contract with the teſtator, that he may ap- 
point no other heir, and leave him the ſucceſſion in- 
„ | | 
This kind of agreements ſhall likewiſe be valid; 
when the ſucceſſion of a ſtranger is to be acquired, (de 
acquirenda bereditate); for example, when Caius enter- 
ing into an agreement concerning his ſucceſſion with 
Serus, ſhall promiſe him not to make a will; and ſhall 
declare, at the ſame time; that Seius is to have his ſuc- 
ceſſion, this ſettlement ſhall have the force of a cove- 
nant, (vim pat), and it ſhall not be neceſſary to con- 
firm it by oath: . 
8 


| | 5. my 
To decide the caſe about an agreement with reſpect 
to the ſucceſſion of a third party, in which the con- 
tracting parties have ſettled the manner of diſpoſing 
of his effects after his death; lawyers have ſaid, that a 
diſtinction was to be made whether this third perſon 
be named and known, or whether the contracting par- 
ties, having no particular perſon in view; have agreed 
in general concerning the ſucceſſions which may fall 
to either; and they have decided; that the covenant 
would be null in the firſt caſe; propter votum captande 
mortis; but that it would be valid in the fecond caſe, 
where 1t is hot to be dreaded that any one's death 
ſhould be deſired as it is a third party unknown. 
As to us, we will and ordain; that in both cafes the 
agreement be valid: © ** | . 
The reaſon of which is, tliat ſuch an agreement al- 
ways includes this tacit condition, when the ſucceſſion 
ſhall fall at any time to the party contracting; beſides, no 
prejudice is occaſioned to the third party, whom the 
Yor: II. Q.q agreement 


* 
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agreement does not occaſion to die Erher ſooner ot 
later. | | 
6 6, 5 

There is {till leſs. doubt of the validity of thoſe 
agreements, when the contracting parties mutually diſ. 
pole of their eſtates in favour of the ſurvivor. 

But to prevent any difference on that head, our 
will is, that a ſettlement concerning the ſucceſlion of 
a living perſon (de hereditate viventis) be taken down 
in writing, and ſigned by both parties in preſence of 
two witneſles. | 


| 7. 4 
Moreover, every one ſhall likewiſe have a liberty to 
renounce a ſucceſſion which he may expect, either 
from the contracting. party, or from a third perſon, 
and to agree on it in preſence of two witneſſes by a 
written contract; neither ſhall it be neceſſary that the 
renunciation be made upon oath, and it ſhall be ſuffi. 
cient if it be not made to defraud creditors and the 
exchequer, nor to the prejudice of the ſtatutory por- 


tionen 10 2 
1 ; 5 8. HEY 

By virtue of ſuch an agreement a man ſhall have 2 
perional action according to the nature of the agree- 
ment, namely, the action either ex empto, or ex tranſ- 
eto, or ex patto; c. by which the demandant ſhall 
{ue the defendant for performance of his promiſe ; he 
may. likewiſe raiſe againſt any poſſeſſor the action 
called utilem poſſeſſionem hereditatis. 

1 ö 89. i 

The contracting parties have not a right to dero- 
gate from ſuch an agreement without the conſent of 
each other, which, however, ſhall not hinder each 
from diſpoſing of his fortune by deeds among the li. 
ving ; for by ſucceſſion is meant only the effects which 
ſhall exiſt at the time of one's deceaſe. 
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§ 10. 

An agreement concerning ſucceſſion (ſucceſſio con- 
ventionalis) is diſſolved, 1.) When the two contracting 
parties renounce the contract by writing, and in pre- 
ſence of two witneſſes by a new agreement. 

2.) When the contracting party, who by an agree- 
ment has granted his ſhare to another, or even has 
renounced the ſucceſſion which he had to expect from 
a third party, had no children at the time he contract- 
ed, and has ſome born afterward. 

3.) When a perſon to whom a ſucceſſion: had been 
granted by an agreement allows thirty years to elapſe, 
reckoning from the day it fell to him without de- 
manding it. | 


T La. XI. 
Of privileged wills. 


§ 1. 7 
HE. laws have excepted certain caſes, in which 
it is not neceſſary to obſerve the forms preſcri- 
bed for ſolemn wills. 
Such are privileged wills, among which are rec- 
koned, 1.) The military will; ſee art. I.; 2.) The 


will of a father or mother among their children; ſee 


art. II.; 3.) The will made in time of peſtilence; ſee 
art, III. 
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Wick T. 1. 
Of military wills. 
§ 2. 


AN officer, a non-commiſſioned officer, and a ſol- 

dier, when they are in garriſon, are obliged to 
make their will according to the common law; that 
is to ſay, to make their will judicially, and in thar 
Caſe they have no more privileges than other mem- 
bers of ſociety : but when they ſhall be really in the 
field, they may make their wills according to what is 
preſcribed by the ordinance of the 18th of May 1747, 


which regulates what is to take place with reſpect to 
wills made in the field. 


We will then and nan that it be received as 2 
law and conſtant rule, that all wills, and all teſtamen- 
tary ſettlements, which may be made in the field by 
officers, non- commiſſioned officers, and ſoldiers, and 
all ſuch as belong to the army, without obſerving the 
formalities preſcribed for ſolemn wills, be as valid as 
if they had been made in a garriſon, or in a town, 
where there is nothing to be feared from the enemy, 
and obſerving all thoſe ſolemnities; it is however ne- 
cefſary that there be ſome certainty of the defunct's 
laſt will, and that it be evident that he has diſpoſed 
of his effects in caſe of death, in ſuch and ſuch a 
manner, and that there be no proof nor ſuſpicion 
founded on fraud to the contrary. We enact and or- 
dain likewiſe, that this law ſhall ſerve for a rule, not 
only for future caſes, but alſo for the caſes which have 
happened lately, as we have ordained by our act of 
council, which we have directed to our auditor-gene- 
ral the 11th of May 1751. 


5 1 
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So every military will, codicil, donation, and other 
ſettlement in proſpect of death, whatever name is gi- 
ven it, ſhall be valid and privileged, not only when 
an officer or a ſoldier ſhall diſpoſe of his effects in the 
face of the enemy, or in Wrlike expeditions, but alſo 
when he ſhall make his will one or two days before 
marching out of quarters on an unforeſeen ' order, 
which may be given to the troops to march immedi- 
ately, or when the will may be made on the march 
itſelf; and our will is, that no regard be paid to the 
remoteneſs or nearneſs of the enemy, nor any diſtinc- 
tion made whether the will were made in the camp, or 
in the open field, before a town which they are be- 


ſieging, or in one where they are beſieged or bloc- 
kaded, 


— 


E 

A ey will ſhall likewiſe be privileged, when it 
is made at a time when the troops are cantoned, or 
even when during the campaign they ſhall be im a 
garriſon where an attack 1s to be expected from the 
enemy; likewiſe, when a ſoldier is commanded on an 
eſcort to reconoitre, or to act in any other military 
expedition ; likewiſe, when he has obtained permiſſion 
to leaye the camp and go elſewhere, whether on ac- 
count of ſickneſs, of a wound, or of other indiſpen- 
ſable occupation likewiſe, when the will ſhall be made 
in returning from the compaign on the march going 
to winter- quarters, or in the places of their canton- 
ment, and even when the officer or ſoldier makes his 
will in winter- quarters, if the troops be quartered in 
an enemy's country, or on the frontiers, to cover our 
dominions from the incurſions of the enemies: in all 
thoſe, and other like caſes, in which an officer or ſol- 


dier ſhall precipitately diſpoſe of his effects, on ac- 


count of the dangers to which he is expoſed in time 
of war, military ſettlements or wills ſhall be valid, 
though 


310 PART II. Book VII. 


though the forms preſcribed by the laws for ſolemn 
wills be not obſerved. 


cc 
g 


$ 6. 

Officers, non-commiſſioned officers, and ſoldiers, 
have a right, in the caſes mentioned, to paſs over 
their children in ſilence, to diſinherit Gem without 
alleging a cauſe, and appoint them heirs under a 
caſual and mixed condition, (/ub conditione caſuali et 
mixta). They are alſo intitled to appoint for their 
heirs perſons who, according to the laws, would be 
incapable of inheriting in any other caſe. | 

« N. 1. They have likewiſe a right to ſubſtitute to 
their children, without having appointed them heirs, 
and without having made a will. 

« N.2. When a poſthumous child is born after 
their death, it does not annul their will, unleſs the 


* teſtator knew of his wife's pregnancy. 


N. 3. It is ſufficient alſo if they be capable of 
making a will at the time of their deceaſe; and the 
will would be valid, even though the teſtator had 
been incapable at the time of making 1 It, 


42. 


Among the perſons who have a right to make 


ſuch a military ac privileged will, are reckoned 
auditors and quartermaſters of regiments, all ſuch 
as are employed in furniſhing proviſions, commiſ- 
ſaries of proviſions and their aſſiſtants, officers ſer- 
vants, chaplains of regiments, ſutlers, muſterma- 
ſters, ſoldiers wives who remain in the camp; but 


not Jews, debauched women, nor the executioner 
nor his men, &c. 


C8. 
e When a ſoldier ſhall be condemned to death for 
a crime, if it be not for that of deſertion, he ſhall 
have a right to make ſuch a military will.“ 
H 9. 
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But that no vain doubts may be raiſed concerning 
the certainty and truth of the ſettlement, and that all 
fraud and law-ſuits may as much as poſlible be pre- 
vented, we enact and ordain, that when an officer, 
or any other perſon belonging to the army, ſhall have 
declared his laſt intention in writing, whether in form 
of a will, of a codicil, of a donation, or by an ordinary 
letter, or only by a note, and when the ſettlement 
written entirely by the teſtator's own hand ſhall. be 
ſuch as plainly expreſſes his meaning and intention, 
ſuch a ſettlement ſhall be valid and above any objec- 
tion: in caſe the ſettlement were not written by the 
teſtator, it ſhall be ſufficient that, being ſigned by him, 
it be written by a creditable perſon ; but if the hand 
were unknown, the diſpoſition or ſettlement muſt be 


fined, not only by the teſtator, but alſo by an unex- 
ceptionable witneſs. | 


| 1-00 

As to teſtamentary ſettlements made in words, our 
will is, that when they ſhall be made by a non-com- 
miſſioned officer, or by a common ſoldier, to an officer 
who has no concern in it, or by an officer to another 
officer who has no intereſt in it, that they be valid, if 
the teſtator have made his will on a day of battle, or in 
other actions and rencounters with the enemy, as alſo 
in a ſiege. Except in the caſes mentioned, a ſettlement 
made in words muſt be proved by two creditable wit- 
neſſes; and it ſhall not be ſufficient that an officer or 
a ſoldier have mentioned his will in converſation, or 
in joke; but it is requiſite that he have had a ſerious 
deſign to make his will, which, in a dubious caſe, 


however, ſhall be preſumed when he ſhall have made 
a teſtamentary ſettlement, 


$ 11; 


Moreover, the expreſſions or arrangement of a ſol- 
dier's 


|. 
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dier's teſtamentary ſettlement ſhall not be minded, pro- 
vided his meaning and intention can be underſtood. 
q. $ 12. 8 
This military will occaſioned and made in ſight of 


the danger to which perſons in the army are conti- 


nually expoſed, or in expectation of an action; ſhall 


ſtill ſubſiſt after the danger or the action, though the 
teſtator have not loſt his life in it, provided he have 
not revoked his teſtamentary ſettlement, or made any 
alteration in it. | | 

85 . en 

Nevertheleſs there are caſes in which ſuch military 
and privileged wills ſhall be ineffectual, namely, 

1.) When they ſhall be made by officers, non- com- 


miſſioned officers, and common ſoldiers, who ſhall | 


have deſerted their colours. 

2.) When the officers or ſoldiers who have made 
ſuch a will, ſhall be diſcharged for diſgraceful and in- 
famous eue... . 

3.) When they ſhall revoke their laſt will in the 
ſame manner that they declared it; or, 

4.) When they ſhall tear, cancel, or deface it in a 
ſober mood. 5 27 1 

5.) In caſe a military man have made two military 


wills, they ſhall both be valid, if they be not contra- 


dictory; but in. caſe of contradiction, the laſt ſhall be 
preferred to the firſt. In fine, | 

6.) A military will ſhall not be annulled when the 
teſtator after the war or campaign ſhall continue in 
any garriſon, or ſhall obtain his diſcharge for an ho- 
neſt and lawful reaſon. See the preceding ſection. 


9 14. 92592 
The cuſtom concerning receiving judicial wills in 
fegiments being hitherto various, we declare by theſe 
preſents, that in the caſes above mentioned, in _— 
wills 
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gills and other teſtamentary ſettlements are privileged, 
it ſhall nowiſe be neceſſary to make them judicially : 
nevertheleſs, when any one, without being obliged to 
it, inclines to give his will in writing, or to declare it 
W%payords to the colonel or commandant of the regi- 
ment, or even to an auditor who is ſworn, that ſhall 


be ſufficient to make it valid as a judicial will. 


& 15. 

But in any other caſe, when in time of peace the 
troops ſhall-be in their quarters or garriſon, and any 
one wants judicially to remit his will to a regiment, 
our will is, that if he be not afraid of a ſudden death, 
an officer be commanded jointly with the auditor to 
receive his teſtament; or declaration of his laſt will. 


. 3 

Nevertheleſs When a will, a codicil, or a donation, 
in proſpect of death, is to be preſented, or a teſta- 
mentary ſettlement to be declared by words before 
the tribunal eſtabliſhed for military perſons, called the 
general audience, it ſhall be ſufficient, according to 
what has hitherto been practiſed, that the declaration 
be made before the auditor-general, or, in his ab- 
ſence, before his ſubſtitute, or other ſuperior auditor 
whom he may alſo depute for that purpoſe ; another 
ſuperior or ordinary auditor may likewiſe be called, 
or the ſecretary ; for circumſtances do not always al- 
low to call them to it, | 
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Of a parent's will among his children. 


(De teſtamento parentum inter liberos.) 


| C 17. 
Mong privileged wills are reckoned the will which 
a father makes among his children, without ob- 
ſerving any of the exterior ſolemnities. 22 
Theſe privileges belong only to aſcendants; where- 
fore alſo children cannot make ſuch a ſettlement a- 
mong their aſcendants. SIN 


5818. 

That the will of a parent among his children may 
ſubſiſt, it is requiſite 

I.) That it be made by an aſcendant; that is to 
ſay, by the father or mother, or by the grandfather 
or grandmother; it ſhall even be valid, though the 
father or mother have married a ſecond time, provi- 
ded however that they are to be liable in the penalties 
ordained. againſt ſuch as enter into a ſecond marriage. 

IT.) That the ſettlement concern only the children, 
32 that there be no legacies in it for ſtrangers. See 

. | 
III.) That the ſettlement likewiſe concern only the 
children, who are neceſſarily to be appointed heirs, 
or diſinherited, of whom we have treated above. 

IV.) That the will be thoroughly finiſhed, as is pro. 
per, that the day and the year be marked in it, and 
that it be written and ſigned by the teſtator's own 


hand; ſo a ſimple ſignature will not be ſufficient, even 
though it were accompanied with the ſubſcription of 


ſome witneſſes: likewiſe, any declaration made » 
| Words, 
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words, even though it were made in preſence of wit- 
neſſes, nor a codicil, nor any other act can be valid, 
on the footing of a will of a father among his EY" 
dren. | 

V.) That the father and mother appoint expreſsly 
by name their children for their heirs, and leave them 
at leaſt the legitim under that title, or that they diſ- 
inherit them; whence it follows, that, if the chil- 
dren be omitted, the whole will is null: if they be 
diſinherited without a cauſe, they may get the will 
annulled on a complaint or objection of undutifulneſs, 


* NA eee ) 


7 
= 


819. 
Moreover, the laws require no bolemnity 8 the 
validity of this will; neither is ĩt neceſſary to preſent 


20. 

This will 1s only valid with alien to children 
See F 18. 

Wherefore ſtrangers can receive nothing in virtue 
of ſuch a will; and, among ftrangers, are reckoned 
the wife, the brothers and ſiſters of fathers and mo- 
thers, fathers-in-law and mothers-1n-law, ſons-in-law, 
daughters-in-law ; likewiſe children of another mar- 
nage, and fathers and mothers who are ſo only by 
their marriage with the teſtator, (tief eltern.) 

Fathers and mothers have likewiſe a right to ſubſti- 
tute the children to one another, but they have no 
power to ſubſtitute ſtrangers to them, even though 
the ſubſtitution were made to the advantage of the 
ekildren. 


Neither have they a right in theſe wills to 8 le- 


gacies, feoffments in truſt, to ſtrangers, even 


though witneſſes were called to tf m, or though their 
father ſhould write the clauſe con erning the-legacy 
with his own hand, or though the legacy were made 

Rr 2 | in 
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in favour of a pious community: ſuch a ſettlement is 
null with regard to ſtrangers, and ſubſiſts only among 
the children, who ſhall Keide among themſelves, by 
equal portions, the legacies made to ſtrangers. 


| § 21. | 
When a father or a mother ſhall make two ſuch wills, 
and ſhall not make it evident at what time they were 
made, none of the two can ſubſiſt; but, if one of 
the two wills be dated, it alone ſhall be valid; if 
they be both dated, the laſt ſhall have the prefer- 
ence. | 
§ 22. 
When it is denied that the will produced is written 
by the father's own hand, the perſon who affirms that 
it is the father's writing muſt prove it. 


When the will cannot be valid as a paternal will, 
neither ſhall it be valid fo far as it contains the divi- 
ſion of the effects made by the father among his 
children, (ut diviſio paterna inter liberos); for we aboliſh 
that diſtinction, which has no foundation in the laws, 
and 1s liable to ſeveral inconveniencies. Fathers and 
mothers, whoſe ſettlements cannot ſubſiſt, ought to 
blame themſelves for not having regulated the divi- 
ſion of their effects among their children, by a ſolemn 
will, or, at leaſt, by a paternal privileged will. 


. 


Of wills made in time of peſtilence, or other contagious 
diſtempers. 


1 C 24. 
THE-privilege of a will made in time of peſtilence, 
* ſhall take place in theſe two caſes, 1.) When the 
| h teſtator 


US 
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teſtator himſelf ſhall be ſeized with it; or 2.) When 
the houſe where he ſtays ſhall be infected with it. 


§ 25. 

A man is not then allowed to uſe this privilege, only 
becauſe the peſtilence rages in the place where he 
wants to make his will; the reaſon of which is, that 
the motive tor granting this privilege to the inhabi- 
tants of places infected, was the difficulty of finding, 
for the ſubſcription of the will, ſeven witneſſes, who 
were not infected; whereas the danger is not. the 
ſame, ſince one 1s obliged to employ but a few mem- 
bers of court for the making of a will. 


1 $ 26. | 
The privilege of a will made in the two caſes above 
mentioned ſhall conſiſt in this; namely, that the te- 
ſtator ſhall not be obliged to obſerve any ſolemnity in 
it, and that it ſhall be ſufficient, if it be written and 
ſigned with his own hand, and if he have added the 
year and day to his ſubſcription. 


14154 0 2h 

When the teſtator ſhall not be in a condition to 
write down his laſt will, he ſhall be obliged to make 
his will judicially, according to the common law; and, 
for that purpoſe, he ſhall cauſe himſelf to be carried 
near to a window, or to the ſtreet-door, whence 
he ſhall declare his laſt will to the members of court, 
who ſhall ſtand in the ſtreet near to the houſe. 

If the teſtator do not make his will in the manner 
preſcribed, but if he declare it in another way, for 
example, in the preſence of witneſſes, the will ſhall 
not be valid. The reaſon of which is, that, in cir- 
cumſtances ſo melancholy and troubleſome, the teſta- 
tor may eaſily be deceived or induced to make a will; 
and the teſtator can, at any rate, blame only himſelf 
for not having made His will, as ſoon as the pow 

nce 
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lence began to appear, or even before, and for ha- 
ving waited the laſt extremity before diſpoſing of his 
effects. 
§ 28. 

in ſuch a wa there muſt likewiſe be a nomination 
of an heir, the children, and the fathers and mothers, 
muſt be expreſsly appointed heirs, at leaſt, 1n the le- 
gitim, or muſt be diſinherited, it not being ſufficient 


that the heir nominated ſhould ofter to them the legi- 
tim afterward. 


The perſon who aſſerts 8 — the will was made at a 
time when the teſtator was ſeized with a peſtilence, 
or even when the peſtilence was in his houſe, is obli- 
ged to prove thoſe facts. 


9 30. 
Wills made in time of peſtilence continue in force 


but a year and a day after the contagion ceaſes, and 
the communication is opened again. A teſtator wha 
ſurvives that ſpace, and who wants his ſettlement to 


continue valid, is obliged to renew it according to 
the common law. 


S 31. 
be privilege mentioned in this article ſhall be 


extended, and with very good reaſon, to purple fe- 

vers, to the dyſentery, and other contagious diſtem- 
ers. 

8 When ſuch diſeaſes rage any where, it ſhall be ſuf- 

ficient, in time of the court's vacation, (juſtitium), 

if the teſtator write down his teſtamentary ſettlement 

in the manner juſt preſcribed. 


32. 

The Canon law grants ſeveral privileges to wills 
made in favour of pious communities; but having, for 
good realons, aboliſhed thoſe privileges, pious com- 

munities 
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munities ſhall be obliged to ſubmit themſelves, in re- 
gard to wills, to what 1s preſcribed to our other ſub- 
jects. 


F | 
We have already 28 above, that no pious 
community can be appointed heir for an immoveable 
ſubject, nor acquire one by a deed among the living; 
it 2 alſo been decreed, that, whether by will or by 
deed among the living, nothing can be given them 
above five hundred rix-dollars. See above, book VII. 
title II. 5 10. 
9 34. 
Neither ſhall peaſants enjoy any particular privi- 
lege, but they ſhall be obliged alſo to make their wills 
judicially, before the juſtice or judge, to whom ſhall 


be joined a notary, and the paſtor, or the mayor of 


the village. See above, book VII. title II. § 19. 


35. 
Some lawyers have pretended, that ſuch as make 


voyages by ſea, and die on board a ſhip, ought alſo 
to be allowed to make their will without obſerving 
any ſolemnity; but we do not find that there is the 
leaſt foundation for ſuch a pretence; and thoſe who 
undertake ſuch long and dangerous voyages, ought, 
themſelves to be blamed for not having made their 
will before engaging in them. 


TI FL 


Of codicils, codicillary clauſes, and the donation in 12 2 
of death. 


§ 1. 
Odicils are an invention of the Roman laws, 
which has ſerved only more to perplex the * 
ect of wills. 


Codicils 


—y— 
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Co dicils are ſettlements in which a man, wirhout 
appointing an heir, orders ſeveral things to be exe- 
cuted after his death ; which, according to the Ro- 
man laws, might be done in writing, or by words, 
obſerving certain ſolemnities, and, in particular, that 


of making ſuch a ſettlement 1 in preſence of five wit- 
neſſes. | 


$2. 


The Roman lawyers have carried their refinement 


{till further, by diſtinguiſhing between a codicil which 
had been confirmed by a will, and a codicil which 


had not been ſo confirmed. They have declared, in 


the firſt caſe, that, when the teſtator ſhould add in 
his will this clauſe, That be underſtands and intends that 
all the ſettlements which he ſhall make afterward be ob- 
ſerved, as if they had been inſerted word by word in the 
will; thoſe ES in which the teſtator ſhould 
not diſpoſe of the ſucceſſion itſelf, but other things 


to be executed after his death, _ be valid, with- 
out any ſolemnity. 


| 22 83. 

The codicillary clauſe has alſo been contrived, by 
which a teſtator orders, That if his ſettlement cannot 
be valid as à will, it may be valid as a codicil, truſt- 
deed, or otherwiſe, in the beſt form that it may be valid; 
and this clauſe had that effect that a will which bad 


not the requiſite formalities was valid as a codi- 
ci], &c. 


4. | TY 
In fine, they have invented another way of diſpo- 

ſing of one's effects entirely uſeleſs, and even perni- 

cious, called a donation in proſpect of death, which 


took place when a man, induced by the thoughts of - 


death, gave any thing to another in preſence of five 
1 ; and, to render the confuſion more com- 
plete, they have reckoned thoſe donations —_— ta- 

ng 
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ting place among the living with reſpe& to the 
cw Kb of executing them, and with reſpec to their 
form, (quoad modum et formam), while they reckoned 


them among 5 5 with reſpect 
to their effect. 


5. 

As our intention is, on one fide, to aboliſh in this 
body of law all the ſubrilties- of the Roman law, and 
to cut off by the root all that may adminiſter ſubje& 
for chicanery; and as, on the other ſide, we do not 
reckon it an uſeful and neceſſary thing much to favour 
teſtamentary ſettlements, which, for molt part, raiſe 
diviſions in families, and deprive of ſucceſſions thoſe 
who are called to them by nature, and by the family- 
right, to whom our intention is to preſerve. them as 
much as ſhall be poſſible ; we will and ordain, that 
all ſettlements of laſt will, though there be no men- 
tion in them of the ſucceſſion, which cannot be diſ- 
poſed of but in à judicial will, be nevertheleſs alſo 
made judicially. Our will is alſo, that the ſolemnities 
preſcribed for wills be obſerved in them, and there- 
fore, for the future, no codicil, whether confirmed 


by the will or not, ſhall be valid, unleſs it be made 
before a judge. 


6. 
We ondiin hkewiſe, that, ö that, though the codicillary 
Clauſe be added to a will, it cannot make the will 
valid, if it want the ſolemnities preſcribed for a ju- 
dicial will, and that the teſtator cannot remedy it, 
r ng ws another will eig to the _ 


Our will is alſo, 9 donations in roſpect of 
death cannot be made but judicially, and that ſuch 
2 — ſettlement be reckoned a deed among the 

ving, made with power to revoke it, (pro adbu inter 
OL. II. Sſ vivos 
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vivas ſub lege revocandi.) We ſhall treat oi this more 
deep in yours | Ml. on the article bn nan. 


- 


wh. 4 i 4: 
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__ Mer: conditions under which the. mee 0 * 
Nutte : nn 


— 


c. 22 — 
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Condition i 18 e elſe but an u pr Rön 0 or 
A declaration, (oratid), by which the teſtator re- 
fers the execution of his ſettlement to an event, of 
which it is enn "whether: 1 L exiſt. 

. Si 0 1 
| We a are to judge of the — by * teſtator's 
intention; they are expreſſed nen _ the . 
5 in wk ot till, ce. 5 
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We are not to erte at 70 condition, 1 J One which 
is already included in the ſettlement, whether by vir- 
tue of the law, (ex diſpoſitione legis), or by the nature 
of the thing itſelf; for example, when a fief becomes 
forfeited on account of felony, we underſtand, by 
virtue of the law, the tacit condition, if the ſuperior 
incline to take advantage , his right. Likewiſe, when 
a man has bequeathed to him the fruits which fhall ariſe, 
(fruftus naſcituros), we underſtand, according to the 
nature of the thing, (ex natura rei), the tacit condi- 
tion, if fruits in fat bappen to ariſe. 

Such tacit conditions ſhall not be * reckoned N 
tions, eyen though they 5 e en in 
he ſettlement. ons 
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Neither ſhall that be We 2.) As 2 condition 
which ſuppoſes an event certain; that is to ſay, pre- 
ſent, or already happened, becauſe there is ho un- 
certainty in this caſe; in fact, if the event have already 
happened, the heir is immediately obliged to perform 
the teſtator's will, or elſe, if the caſe have not yet ex- 
iſted; the condition of the ſettlement failing, the ſettle- 
ment itſelf is ineffectual, aa 4 25 Rin n 


Orne 


. 
* F - 


Neither is it our will, 25 That theſe be reckoned 
for conditions, which, of their own nature, ate im- 
offible, of flameful, (turpes), and which conſequent- 
1 5 laws do not permit to be fulfilled. 
N. 1, When ſuch conditions art impoſed on the 
neceſſary heirs, namely, on fathers and mothers, and 
on children, they ſhall be regarded as if they had 
not been added to the ſettlement; (pro uon athettis.) 


But if they have been inpoſed on the heirs whom 4 


perſon is at liberty to appoint; (b#edibus voluntarits), Al 
the ſettlement ſhall be annulled. 'The reaſog of which 
is, that the teſtator, by impoſing on them ſuch con. 
ditions, is reckoned to have declared very formally, 
that it is no more his intention to have them gt 
his heirs, than it is in. their power to perform ſuch 
impoſſible and ſcandalous conditions. Wherefore al- 
ſo the legacies, even of ſuch à will, ſhall not be 

N. 2. That law-ſuits may not ariſe concernin what 
is to be underſtood by conditions which Ge ae 


lous, and of a nature impoſſible to be fulfilled ac 


cording to the laws; we decree that they fhall be 


ſuch as import a h private, or extraordinary 


crime, (delictum publicum, privatum, vel evtraordina- 


rium), a ſubject of which we ſhall treat in He f vrth 


part of this work. | , 
of Sſ2 NM. 
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N. 3. When therefore the conditions are only con- 
trary to good manners, for example, when a man ſhall 
be appointed heir, on condition that he ſhall be Roman 

Catholic, or Proteſtant, the ſettlement ſhall not be 
annulled thereby ; but no regard ſhall be paid to the 
condition which ſhall be reckoned as if it had not 
been annexed, (pro non adjefta.) The caſe would be 
otherwiſe, if any of our ſubjects appointed for his 
heir a ſtranger of the Roman-Catholic religion, on 
condition that he ſhall become Proteſtant : in ſuch a 
caſe that ſtranger heir ſnall be obliged either to fulfil 
the condition, or elſe to renounce the ſucceſſion, 
which ſhall be executed by right of repriſals, (jure re. 
zorfionis), as it is known that our ſubjects of the Pro- 
teſtant religion, who are appointed heirs in Roman- 
Catholic ſtates, on condition of becoming Roman Ca- 
tholics, are alſo obliged to fulfil the condition, or to 
renounce the ſucceſſion. 33 

N. 4. The deciſion ſhall be the ſame as in the pre- 
ceding article, when the condition on which the nomi- 
nation of an heir is made ſhall be extravagant and ri- 
diculous; for example, when the teſtator ſhall appoint 
one for his heir on condition that he ſhall throw his 
body into the ſea near Hercules's pillars; that ſort of 
conditions are likewiſe regarded as if they had not 
been annexed. ä | 

N. 5. But the condition is not againſt good man- 
ners, when one appoints a man his heir, in caſe be 
marry Caius's daughter, or take a wife of the choice of 4 
third party mentioned in the deed. . 

For either the heir is ready to fulfil the condition, 
by marrying Caius's daughter, or by taking a wife of 
the choice of the third party, in which the condition 
is reckoned to exiſt, though Caius's daughter will not 
marry him, or the third party will not give him a 
wife; for it does not depend upon the heir to fulfil 
the condition. 


Or 
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Or elſe. the heir refuſes to marry rry Cajus's daughter, 
or to take a wife of the choice of the third party, in 
which caſe the condition does not exiſt, and conſe- 
quently che nomination of heir cannot ſubſiſt. 
In fine, that ſhall not be reckoned. as 4 condition, 
4.) which is ſo obſcure; confuſed, and perplexed, that 
it cannot juſtly be known what was the teſtaror's'in- 
tention, and what he meant to ſay; therefore it ſhall 
be regarded as if it had not been annexed, whether 
the queſtion be with neceffary or with ſtranger heirs, 


TY «i 9 8 te aa | ; 
I. All: conditions are either caſual, (caſuales), or in 
one's power; that is to ſay, that they are poſſible to 


him on whom they are impoſed, (pezeftativs), ar mix- 
ed, (mixte.) ))) 1 4 f 

Caſual conditions (caſuales) are ſuch as do not de- 
pend on the will of the heir appointed, but on chance, 
(caſu), or on the will of a third party; for when 
the teſtator makes the condition to depend on the 
will of a third party, the heir is obliged to wait till 
the third party have fulfilled the condition. 

Poſſible conditions (poteſtative) are ſuch as the heir 
may fulfil if he pleaſes. 

Mixed conditions are ſuch as depend in p_ on 
chance, (caſu), and in part on the will of the heir, or 
elſe in part on his will, and in part on that of a third 
party. 68 | 


IT. Conditions are diſtinguiſhed, in the ſecond place, 
into ſuſpenſive ( ſuſpenſivas), and reſolutive (reſolu- 
tivas.) ar 

Suſpenſive conditions (/uſpenfive) are ſuch as make 
the whole ſettlement depend on a future event ; for 
example, when a teſtator appoints one for his heir, in 
caſe a ſhip arrive from Aſia: that condition ſuſpends 


the 
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the effect of the ſettlement, and the heir has no right 
till the ſhip arrive from Afi.” 

Nevertheleſs,” the hope that the ſhi may arrive is 
ſomething real, which makes a part of the heirꝰs riches, 
and gives him the right to expect the event, which 
has ſeveral effects, namely, that ſecurity ought to be 
given him by the heirs inteſtate, that he may be put 
in the ſucceſſion, on giving ſecurity to reſtore it on 
failure of the condition, (de reſtituendo deficiente condi- 
tione),. or that it ought to be ſequeſtered, and eſpe- 
cially that he tranſmits his hope to his heirs, even 
though the condition might have been in his own 
power, (poteſtativa), unleſs it were annexed to his per- 
ſon, for example, if he had been nominated on con- 
dition of marrying Seius's daughter, CG. 

A reſolutive- aden (reſolutiva) is that which 
Re place when a deed which is perfect and com- 
plete tranſmits immediately an effectual right to heirs, 
but on condition that the deed ſhall be reduced, if 
ſuch an event, of which it is uncertain” whether it 
ſhall-exiſt, happen; for example, when a teſtator ap- 
points an heir, but adds the clauſe to his will, that if 


his own ſon whom he has loſt be found, he inclines 
that his ſon be his heir. 


* 


f 

A teltator may impoſe 9 the contiids above 
mentioned on thoſe whom he appoints his heirs,” and 
conſequently alſo on the ſubſtitutes, excepting neceſ- 
fary heirs ; that is to ſay, ſuch as are neceſſarily to be 
appointed heirs, or diſinherited, who cannot be ap- 
pointed heirs but on a condition within their power. 

N. 1. Thus when a father appoints his ſon his heir, 
or the ſon his father, on a caſual or mixed condition, 
the whole will is null, becauſe the condition might 
not exiſt, and conſequently the neceſſary heirs would 
in that caſe be paſſed over in ſilence. 


The 
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The caſe would be otherwiſe if the neceſſaty heir, 
after being appointed heir, had been diſinherited un- 
der a caſual or mixed condition: - thus when a father 
appoints his ſon his heir, in caſe a ſhip arrive from Afia, 
the whole will is invalid, becauſe the ſon would be 
omitted in caſe no ſhip arrive; but if the teſtator, 
or having appointed his fon heir, declare, that if 
o ſhip: arrive, the ſon. ſhall be diſinherited, the 
— 9 ſnall ſubſiſt, becauſe the ſon was expreſsly 
by name dliſinherited. In this caſe the fon can only 
get the will invalidated on a complaint of undutiful- 
neſs, and the legacies of ſuch a will would be ved, 
(querela inofficig/t — ſalvis legatis. 
N. 2. Gn the contrary, the condition is valid, if i it 
be poſſible to be performed, (poteſtativa); that is to 
lay, if it depend upon the pleaſure of the children to 
fulfil it in order to NE the ſucceſlion ; ſo rhe 
would be reckoned tacitly to renounce the ſucceſſion 
if they refuſe-to fulfil the condition. 

Caſes however may happen in which. it is not even 

allowable to impoſe on neceſſary heirs a condition in 

their power; for example, where a father nominates 
his ſon only for his legitim, he could not impoſe up- 
on him the condition of going to Rome; the reaſon 
of which is, that the legitim ought to be left to 
children without any burden: nevertheleſs, in ſuch a 
caſe, the ſettlement would not be null, but the con- 
dition would be reckoned as if it had not been 
added. 
N. g. Moreover, we have fron above, that it is one 
of the privileges belonging to the military that a ſol- 
dier has a right to nominate his children even on ca- 
ſual and mixed conditions. 

N. 4. When the heir does not perform the condi- 
tion, whether by chance, (caſu), or * his own fault, 
the whole diſpoſition is null. 

But hen the condition does not exiſt by the fault 


of 
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of a third party, in whoſe perſon the condition i is to 
be fulfilled, or by the fault of one who has any in- 
tereſt that it be not fulfilled, it Ar de reckoned 43 
performed, (pro impieta.) 

VN. 5. In-caſe an beit happen. to die before per. 
* the condition which was in his power, (po- 
teſtativam), a diſtinction muſt be made whether the 
heir appointed on a condition have a ſubſtitute or a 
coheir, or if he have none; if he have a ſubſtitute, 
( ſubſtitutum), the will is not invalid, but the ſubſtitute 
ſucceeds; if he have no ſubſtitute, the will is null, 
and the heirs ſucceed inteſtate: if he have a coheir, 


the will ſubſiſts with reſpect to that coheir ; but with 


reſpe& to the heir appointed, the condition not ha- 
ving been fulfilled, his portion, or his ſhare, returns 
to the heirs inteſtare, or the heirs at law, 


ig my 

We have already declared that a teſtator had a 
right to impoſe this kind of conditions on heirs ſub- 
ſtituted; here is ſtill another ſuch condition, namely, 
when a teſtator appointing Caius his heir, ſubſtitutes 
Mzvius to him, in caſe be happen to die without chil- 
dren. In this caſe, in effect, it is evident that the 
grandchildren are likewiſe included ; ſo that if the 
heir does not leave children, but grandehildren, the 
condition fails, and conſequently the Tablieunon 1 is 
without effect, 

It muſt however be obſerved concerning this con- 
dition, that it has occafioned ſeveral ——— on 
which lawyers have been much divided; for example, 
it has been diſputed, x.) Whether children in virtue 
of this condition are at the ſame time appbinted heirs 
by the teſtator, and whether conſequently they are ſo 
to be included in the nomination, that the father is 
obliged to divide the ſucceſſion with them. We enact 
and ordain, that in fuch a caſe the teſtator ſhall e 

reckone 
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reckoned to have intended to appoint the children 


his heirs, and conſequently the father ſhall not be ob- 


liged to divide the ſucceſſion with them. 

It is further aſked, 2.) When a father nominating 
his fon his heir, and ſubſtituting to him Caius, in caſe 
he happen to die without children, theſe children are to 
he reckoned nominated or omitted ? Now, as we have 
decreed that the children included in the condition 
ſhall not be reckoned appointed heirs, and that the 
heir appointed ſhall not be obliged to divide the ſuc- 
ceſſion with them, it cannot be denied but that the 
children are omitted when the ſon dies before the 
father : whence it follows, that the will being null, 


there will be room for ſucceſſion inteſtate, and for 


teſtamentary ſucceſſion, 


C5 4 § 11. | 
The effect of a condition is, that the heir is obliged 


to wait till its exiſtence, and that he cannot act as 
heir before that happen. 


N. 1. When a perſon has been appointed heir un- 


der different conditions, they muſt all exiſt before 
he can be allowed to ſucceed, if they be impoſed 
jointly, (conjunctim); but when the teſtator expreſſes 
himſelf in a disjunctive manner, (digjunctim), it ſhall 
be ſufficient if one of the conditions exiſt. 

N. 2. When ſeveral heirs are appointed under a 
condition, if the object of the condition can be di- 
vided, for example, if the teſtator have appointed 
Seius and Caius for his heirs, on condition of paying 
a thouſand rix-dollars to Mevius, it ſhall in effect be 
but one condition, and it ſhall be ſufficient if the 
two heirs together make up the ſum of a thouſand 
rix-dollars, and pay it to Mzvius : but if the object 
of the condition cannot be divided, for example, if 
the teſtator have appointed Seius and Caius his heirs, 
in caſe they go to Rome, they are two conditions, 

Vor. II. | Tx and 
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and each of the heirs ſhall be obliged to fulfil the 
condition by. going to Rome. | 

N. 3. The condition exiſts alſo when a third party 
fulfils it; for example, when one is appointed heir on 
condition of paying a thouſand rix-dollars to Mzvius, 
and that he cauſes them to be paid by a third party. 

The cate is otherwiſe when the condition conſiſts 
in doing a thing, (factendo) ; for in this caſe the con- 
dition does nat exiſt till the perſon on whom it is im- 
poſed performs it. 

N. 4. The condition which conſiſts in doing a 
thing, and which 1s in the power of the perſon on 
whom it is impoſed, (conditio poteſtativa faciendi), is 
reckoned performed, (pro impleta), when it cannot be 
accompliſhed, either by chance, (caſu), or by the fault 
of a third party, and when conſequently it does not 
depend upon the heir to perform it. 

The caſe is otherwiſe when the condition is impol- 
ſible or ſcandalous, (furpis); for in that caſe the ſettle- 
ment is null. See above. 

N. 5. When the condition which is in the power 
of the perſon on whom it is impoſed conſiſts in not 
doing a thing, (conditio poteſtativa in non faciendo); for 
example, when the teſtator appoints one his heir, in 
caſe he do not ga to Rome, the condition does not 
. exiſt till after his death; for it is properly then only 
that it is certain he ſhall not go to Rome. 

N. 6. When the teſtator ſhall appoint one his heir, 
in caſe be follow learning, it ſhall not be neceſſary to 
proceed ſo far in it as to take the degree of Doctor, 
but it ſhall be ſufficient for fulfilling the condition if 
he pats his claſſical courſe, and ſtudy two years in an 

univerſity. 5 8 
VN. 7. It is requiſite uſually that the condition do 
not exiſt till after the teſtator's death, as it is not fut- 
ficient that ſuch a caſe happen in his lifetime. 

Nevertheleſs, if it be a condition which is in the 

power 
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rower of the perſon on whom it is impoſed, (poteſta- 
11 ), it ſhall be ſufficient that what Os roy Ar "4 
fired at impoſing the condition have really happened, 
though it be even 1n his lifetime. 

Thus when a teſtator has appointed Caius his heir, 
in caſe he apply to learning,” or embrace the Proteſtant re- 
gion, the condition ſhall be held as fulfilled, if before 
the teſtator's death Caius had already finiſhed his ſtu- 


dies, or were already become of the Proteſtant com- 
munion. 


| 3 „ | 

The condition is to be fulfilled in the manner ex- 
preſſed, and it is not ſufficient to perform it in an 
equivalent way, unleſs the teſtator's intention be ful- 


ly anſwered thereby: if the caſe be doubtful, the 
judge ſhall determine it. 


3 n 

The conditions which confi in giving or in doing 
a thing, and which are in one's power, (conditiones po- 
tetative dandi et faciendi), may be performed at any 
time, even at the point of death, (in articulo mortis); 
but the condition muſt really be performed, as it is 
not ſufficient rhat the perſon on whom it is impoſed 
ſhould make the neceffary preparations for its being 
done after his death. The caſe would be otherwiſe, 
however, if the performance of the condition had nor 
depended on himſelf; for example, if having time- 
oully made the proper preparations for performing it, 
he had been prevented by death. | 

If this condition be limited to a certain- time, for 
example, if it bear that Caius ſhall be heir in caſe 
be pay a thouſand rix- dollars to Seius within the ſpace 
of three months, it muſt be exactly performed within 
the time preſcribed; and if Caius have not paid the 
thouſand rix-dollars within the three months, the no- 


TY mination 


* 


” of 
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mination ſhall be null, and the heirs inteſtate or r 1 
law ſhall obtain the ſucceſſion. 


ag: 
When the teſlator does not appoint an heir on 2 
certain condition, but at a certain time, that is to ſay, 
by fixing a certain day, ( ſub die), a diſtinction on 
be made whether the nomination: of heir were deter- 
| mined, 1.) To an vncertain day, of which it is not 
rely known whether it ſhall exiſt, nor when it 
thall exiſt, (ſub die certo an et quando); or, 2.) To : 
certain day, of which it is known ſurely that it ſhall 
exiſt, but of which it is not known when it ſhall exif; 
{ſub die certo quod fit exſtiturus, etfi incertus quando ); 
or, 3.) To exiſt after a certain day, that is to ſay, 
teckoning from a certain day, (ex die); or, 4.) To 
exiſt till a certain day, (ad diem.) 

I.) Firſt, when the teſtator appoints an heir at an 
uncertain day, of which it is not furely known whe- 
ther it ſhall exiſt; for example, when he ſays, I ap- 
point Caius my heir when he ſpall be ſixteen years old, i 
is a real conditional nomination, becauſe Caius may 
die before the age of ſixteen years, and conſequently 
the condition may not exiſt: much more is it the 
fame when not only it is not known whether the day 
ſhall exiſt, but neither is it, known certainly when it 
ſhall exiſt, (an et quando exſtiturus); for example, i 
the teſtator appoint Caius, his heir when Titius ſbu! 
die; for in this caſe it is firſt uncertain whether the 
day ſhall exiſt, as the heir may die before Titius, 
and it is alſo uncertain when the day ſhall exiſt, ſince 
the day of Titius's death is not known. 

II.) The ſecond caſe is, when the teſtator appoint: 
Caius heir at a certain day, which it is known {hal 
ſurely happen, but of which it is not known when k 
ſhall happen, (quando ſit exſtiturus);, for example 
when the teſtator appoints Seius his heir, hen Cain 


al 
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Jhall happen to die; in this caſe it is ſure that Caius . 
ſhall die, but it is not known when that day ſhall hap- q 
pen; and indeed that day is not regarded as a con- 
dition, but the ſettlement is pure and ſimple, (pura), 
which acquires its full and entire effect at the mo- 
ment of his death, to which the delivery of the ſuc- | 
ceſſion is delayed by the teſtator. | | 
In fine, when the teſtator appoints Caius to be his 
heir after a certain day; that is to ſay, reckonin 
from a certain day, (ex die); for example, when he is 
not to ſucceed till a year after the teſtator's death, or till 
a certain day, (ad diem); for example, when he is not 
to be heir but for a hear; in this caſe the Roman laws 
reckoned ſuch nomination of heirs as pure and ſimple, 
the reaſon of which is, that, according to thoſe laws, 
one could not die partly teſtate and partly inteſtate. 

So they had no regard to the day, which was rec- 
koned as if it had not been added. 

But having already declared above, that our will is 
no longer to admit that rule, and that our intention 
is, that the teſtator's will ſnould only be followed, 
the conſequence is, that as the teſtator gives his ſuc- 
ceſſion only after a certain time, or intending only to 
leave it for a certain time, the ſucceſſion ought to be- 
long, in the firſt caſe, to the ſubſtitutes, or heirs in- 
teſtate, till the day come; and in caſe the latter will 
not have it, a curator or truſtee muſt be appointed 

for the inheritance, (curator hereditatis), who ſhall be 
obliged to deliver the incomes to the creditors, and 
to keep an account of them. In the ſecond caſe, 
namely, when the teſtator grants his ſucceſſion, but, 
for example, for a year, after the year is elapſed, it 


muſt be delivered either to the ſubſtitute, or to the 
heirs inteſtate or at law. 


TITLE 
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Of the opening and | publication of wills. 


S 1. 
S it is proper that ſuch as are appointed heirs in 
a will be acquainted of it, and as it often hap- 
pens that the heirs inteſtate do not take the trouble 
to cauſe the wills to be opened, by which the heir 
appointed is deprived of his right, and the legacies; 
eſpecially ſuch as are made in A vour of pious com- 
munities, remain unknown, it is neceſſary that wills 
be opened. 
A diſtinction muſt be made on this head between a 
judicial and a privileged will. 


$ "WI 

As to a judicial will; the following perſons may re- 
quire it to be opened, namely, 1.) The heirs inteſtate 
or at law; 2.) All ſuch as have any intereſt in the 
will, for example, when they preſume that it contains 
any legacy in their favour, in which caſe however they 
are obliged to give their oath of calumny, (de calu- 
nia); 3.) The fiſcal, to know if there be no legacies 
for pious uſes; 4.) The judge, where no body offers, 
within the ſpace of a year and a day, to demand the 
will to be opened, may proceed in it by his office, 
after having cauſed the heirs inteſtate or at law to be 
cited by advertiſements affixed to ſtated Ro by 
way of edict, (per edictales.) 


9 3. 
The opening of a will ſhall be demanded in the 
court which made or received jt. 


8 4. | 
When the teſtator ſhall die a violent death, = 
wil 


$4.;+ 
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will cannot be opened, nor the ſucceſſion delivered, 
till the judge have previouſly taken cogniſance of the 
circumſtances of his death. | 


Uſually a will cannot be opened till four weeks af- 
ter the teſtator's death, becauſe it is neceſſary to 
cauſe the heirs inteſtate to be cited to that act. 
Nevertheleſs it may be opened ſooner, if recourſe 
muſt be had to the will to know a thing, or if there 
be danger in the delay; for example, if information 
be wanted in what manner the teſtator has declared 
his intention of being buried, &c. In ſuch caſes the 
judge may conſult 'the will, give, in conſequence, a 
reſolution to the perſon who has applied to him, and 
afterward ſeal the will with the ſeal of court. 


| 86. p 
When the heirs are ſummoned, and a day fixed 
for opening of the will, it muſt be opened and pu- 
bliſned at the ſame time, and on the ſame day; as 
the opening and publication muſt be performed in 
one and the fame deed. | 


All wills ſhall be opened * publiſhed before the 
judge, whether they be public or privileged, and 
even though one ſnould offer himſelf to proteſt againſt 
ſuch an act, and ſhould pretend that the will is in- 
valid. 

Moreover, the original will muſt be opened; and, 
if ſeveral originals have been executed, it ſhall be 
ſufficient to open one of them. | 


88. 

The will muſt be publiſhed entirely, unleſs the te- 
ſtator have made ſome private ſettlement in a ſeparate 
and ſealed writing, and unleſs he have diſcharged it to 
be opened before a certain time: the caſe would be 

| the 


. 
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the ſame, if he had made uſe of injurious expreſſions 
againſt the heirs, or againſt other perſons, &c. which 
{hall be omitted in publiſhing the will. 


| 9 9. 

After a will is publiſhed, the judges ſhall -mark 
upon the will, that it has been publiſhed (publicatum), 
with the date on which the publication was made, and 
the name of the perſon at whoſe inſtance it was pu- 
bliſhed : the judges ſhall alſo give copies to ſuch of 
thoſe concerned as ſhall demand them. 

When the heirs ſhall demand that the original be 
| ſealed again, the Judges ſhall comply with the de- 

mand, and ſhall mark on the cover that they have 
been required ſo to do. 


10. 

With reſpect to privileged wills written with the 
teſtator's own hand, and kept by him, our will is, 
that thoſe who ſhall find them among his papers in- 
form the judge of them, and deliver them to him, whe- 
ther open. or ſealed, that he may obſerve what ſhall 
be neceſſary, agreeably to what has been preſcribed 
above concerning the opening and publication of 


wills; and when the privileged will ſhall be found 


ſealed, no one, not even the children of the teſtator, 
would have a right to open it of their own autho- 

rity. 

When the teſtator ſhall have intruſted his privile- 
ged will to a third perſon, and ſhall depoſit it with 
bim, the latter ſhall be obliged to deliver it to the 
judge after the death of the teſtator: if he do not 
lo, the heirs inteſtate, and others concerned, may 
oblige him to do it, and the judge ſhall proceed to 
the publication of the will in the manner preſcribed. 


. 


The original of a will ought never to be reſtored 
to 
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to the heirs under any pretext whatſoever, neither be- 
fore nor after the publication, ſuppofſug even that 
all the heirs inteſtate, or at law, ſhould conſent to it. 


C 12. | 
If any perſon ſuppreſs a will, whether public or 
privileged,, he ſhall forfeit all that might fall to him 
of the defunct's effects, and ſhall beſides be puniſhed 
corporally. | | 


TFT:.6 8: 
F entering upon the inheritance, of the right of deli- 
berating, (de jure deliberandi), and of the bengfit of an 
inventory, (de beneficio inventar.) 


E have ſeen in the preceding books, that ſuc- 
ceſſions are conveyed, either inteſtate or by 
mil, or in virtue of ſtatutes, or by an agreement: it 
1s neceſſary in all thoſe caſes, that the perſon. to whom 
a ſucceſſion has fallen behave as heir, or declare him- 
ſelf heir; as no ſucceſſion can be acquired but by en- 
tering on the inheritance... , ; 


According to the Reg laws, a diſtinction muſt 
have been made between one's own heirs, (ſos), and 
ſtranger-heirs, (extraneos) ; for ſucceſſions were acqui- 
red by one's own heirs, in another way than by ſtran- 
ger heiß. ape toe 


Children are called . own heirs, who, at the 
time of their father's death, are in his power, and 
in the firſt and neareſt degree. Stranger-heirs are all 
ſuch as not being one's. own heirs, (ui), are conſe- 
Vor. II. U u quently 


— — . e—_ 


—_ 
- _ — 
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quently —_— to the father, or, they are ſuch az, 
at the time of the father's death, are not in his power, 
nor in the neareſt degree. 


94. 


It was not neceſſary that one's own heirs, (ſii), 
that is to ſay, ſuch as, at the father's deceaſe, were 
in his power, and in the neareſt degree, ſhould be- 
have themſelves as his heirs; for they were his neceſ- 
ſary heirs, (neceſſarii heredes); they continued in his 
family, and entered upon his right, even though 
they had no knowledge of his death: they were alſo 
to be their father's heirs, contrary to their inclina- 
tion, and could not conſequently renounce their pa- 
ternal ſucceſſion, unleſs their father had allowed them, 
which he was allo reckoned to do, when he appoint- 
ed them heirs, under a condition which was in their 
own power, (ſub conditione poteſtativa), or ſubſtituted 
to them while under pupillarity. 

And though the prætor afterward allowed them 
the benefit of abſtaining from the ſucceſſion, there 
ſtill remained fubtile and perplexing conſequences of 
the neceſſary exiſtence of an heir, (zeceſſarie exiſtentia 
heredis), which have occaſioned endleſs diſputes, and 
afford, even at this time, ſubject for very many law- 
ſuits. 

Stranger-heirs could not acquire the ſucceſſion but 
by a free declaration that they wanted to be heirs. 


We have found thar it El neceſſary to aboliſh the 
diſtinction between one's own heirs and ſtranger- 
heirs, (inter ſuos et extraneos), with reſpect to enter- 
ing upon the inheritance, and to allow it to ſubſiſ 
only in this particular; namely, that one's own heirs 
are neceſſarily to be appointed heirs or. diſinherited; 
willing, moreover, that the ſucceſſion cannot be _ 
"It quiree, 


N% 
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quired, either by the one or by the other, but by an 
entry upon the inheritance formally made. 

Entry upon the inheritance (aditio bereditatis) is 
the declaration of an heir capable of ſucceeding, by 
which he declares that he wants to accept the ſucceſ- 
ſion which has fallen to him, that is fay, that he 
wants to be heir. nl 19s 
| 56. | 

This declaration may be made, either verbally or 
really, fatto.) e 9 5 

97. 


So there is required for an entry upon an inhe- 
ritance, 3 

1.) A free will; whence it follows that nobody can 
be conſtrained to accept a ſucceſſion: which is ſo 
much the better founded, that, in caſes, in which, 
for the preſervation of the legacies, an entry is re- 
quiſite, the ſucceſſion is by law reckoned accepted, 
(ipſo jure pro adita.) 1 . 

But this entry, which is made by law (ipſe jure), 
has no other effect than to hinder the will from falling 
for want of an heir; conſequently, the feoffment in 
truſt, or truſt-eſtate, ſhall be reſtored to the heirs 
feoffees in truſt, in the ſame way as if the heir in- 


truſted with the feoffment, or truſt-eſtate, (fiduciarins), 


had accepted; and therefore alſo the legacies are 
valid, 
1K 88. | 

II.) It is requiſite, in the ſecond place, that the heir 
be informed that a ſucceſſion 1s fallen to him, whe- 
ther inteſtate or by will, or by ftatute, or by an 
agreement; for no one can declare his inclination 
concerning a thing of which he has no knowledge. 


9. | 
III.) It is requiſite, in the third place, that the 
heir be capable of declaring his inclination, and that 
U u 2 he 
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he have conſequently the capacity to accept a ſucceſ. 
ſion. i. out ad; 

He muſt alſo have this capacity, not only at the 
time of making the will, but alſo at the time of the 
teſtator's deceaſe, and at the time of entering upon 
the inheritancde. rt: 250d Heir 1 

The incapacity which ſhall happen in the intervals 
between thoſe times, ſhall occaſion him no prejudice, 

- Whence it follows, that, if the heir have been 
proſcribed after being appointed heir, and were re- 
eſtabliſhed before the teſtator's death, he ſhall have a 
right to. behave himſelf as heir: likewiſe, when, ha- 
ving been proſcribed before the teſtator's death, he 
was reſtored before entering upon the . inheritance, 
he ſhall ſtill have a right to accept of it. 


= N © Snag 

IV.) It is requiſite, in the fourth place, that the 
lieir be capable of contracting an obligation or an en- 
gagement: the reaſon of which is, that, in taking 
oy him the title and quality of heir, he binds him- 
ſelf to the creditors, of the ſucceſſion. Therefore a 
pupil cannot declare himſelf heir without the autho- 
rity of his guardian, nor a minor, or prodigal, &c, 
without the conſent of his curator. 


By £2137 8 11. | 

A pupil who is paſt the age of infancy, (infantia 
major), may accept a ſucceſſion with the conſent of 
his father; if his father will not conſent to it, the de- 
claratioh of the pupil ſhall be confirmed by the de- 
cree of the judge. 


12 © 'F 12. 
A ſon who has attained man's age may accept a 
ſucceſſion, even againſt his father's inclination, and, 
in this caſe, it ſhall conſtitute a part of thoſe effects 
of the ſon, which are called an adventitious and ex- 
traordinary 
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traordinary peculiar; (peculium adventitium extraordina- 
rium). But, when the ſon accepts the ſucceſſion with 


e his father's conſent, it makes part of the adventitious 

e peculiar, of which his father has the uſufruct. When 

n the ſon will not accept the ſucceſſion, if the father 
himſelf be declared heir, he ſhall IE the tucceſ- 

$ ſion in your right, (Aon fre _ 0 IRA 

n 


v. ) It is ; requiſite, in * fifth place, that the = 
ceſſion be in fact fallen to the heir, that is to ſay, 
that the teſtator be dead, 


U 


8 14. 

, VI.) u is el in the n . that the 
heir have the 1 intention (animum) to behave as heir. - 

This intention is not preſumed as long as the ſpace 
for deliberating (tempus deliberandi) continues:  there- 
fore he ſhall not be reckoned heir, even though he 
had; during that time, done ſeveral deeds as heir. 
3 Wich reſpect to the ſpace for deliberating, and the 
time that 1 it laſts, ſee below, art. I. and .the new 
Frederician Code, in which this ſubject has juſt been 
regulated. 


the future, to examine what are the deeds of heirs, 
which import entering upon the inheritance, as the 
heir is to declare himſelf — the ſpace deen 
2 7 850 8 1 bi 
VII. ) It i IS requiſite, in the cats place, that the 
heir declare his intention purely and ſimply, as it is 
not allowable for him to accept the ſucceſſion onl 
conditionally; for it cannot be demanded of the cre- 
ditors of the ſucceſſion that they ſhould wait till the 
condition exiſt. 
5816. 


ts The heir may alſo make his declaration by another, 


8 * See note, p. 170, above. 


and 


It thence follows, that it will be need go. 


— 
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and accept the ſucceſſion by his means, but the 
ſon who accepts it for him muſt be furniſhed, for 
that purpoſe, with ſpecial 8 


$ 17. 

When the heir happens to die before declaring 
whether he will be heir, he tranſmits his right to his 
heirs, be they his own heirs or ſtrangers, who may 
ſtill, during the ſpace for deliberation, (intra tempus 
word), declare themſelves heirs. 


$ 1 8. | 

The object of the entry is a ſucceſſion or inheri- 
tance falling, which has not been rejected. 

The perſon who accepts a part of the ſucceſſion 
is reckoned to accept it entirely; thus a fon who ſhall 
demand the fief ſhall be reckoned alſo heir of the 
allodial effects. 

The caſe would be otherwiſe, if one, fatisfying 
himſelf with the dowery, rejected the reſt of the ſuc- 
ceſſion: for, in this caſe, he ſhall not be reckoned 
as heir, nor obliged to collate, communicate, or divide 
the dowery, provided the children have their legitim 
otherwiſe, (ſalva legitima.) 


C1 
An heir may, as ſoon = a ſucceſſion 1s fallen to 
him, behave himſelf as heir; but the creditors have 
no right to ſue him, till nine * after entering upon 
the an. 


9 20. 

The effect of the entry is, 1.) That, from the mo- 
ment of the deceaſe, the heir and the defunct are 
reckoned but as one ſingle perſon. 

2.) That the heir acquires a hereditary right on 
the whole ſucceſſion; a ſubject which has been treat- 
ed in the title concerning the action called petitio he- 
reditatis. 


3.) That 
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3.) That he acquires all the rights which the de- 
funct enjoyed, and which have not been extinguiſhed 
by his death. | 


* 


4.) That when nobody is in poſſeſſion of the ſuc- 
ceſſion, the heir may ſeize it of his own authority. 

But when the ſucceſſion ſhall be in the hands of 
another, the heir ſhall be obliged to beg the aſſiſtance 
of the courts of judicature to be put in poſſeſſion. 

5.) That the heir is bound to the defunct's credi- 
tors; for all actions which were good againſt the de- 
funct may be raiſed againſt his heir, unleſs the action 
were reſtrained to the defunct's perſon. . 

6.) That the heir is obliged to pay the legacies, 

Sc. and that the laws allow the legataries different 

actions for procuring thoſe legacies ; namely, actiones 

ex teſtamento, rei vindicationem, hypothecariam, &c. 
| C 21... 

Heirs are at liberty, be they one's own heirs or 
ſtrangers, to reject a ſucceſſion, and to renounce z 
and they may likewiſe make known their intention in 
that reſpect verbally or really (verbis vel factis). A 
declaration is made really (ipſo facto), when the perſon 
who is appointed heir by the will is ſatisfied with the 
legitim. | _ 

C 22. 
It is requiſite, - for the validity of ſuch a renuncia- 
tion, a) That the ſucceſſion be really fallen, or that 
one have renounced, by an agreement, a future ſuc- 
ceſſion. See above, tit. X. $ 7. b) That the heir 
have not yet taken the quality and title of heir; for, 
if he have once accepted the ſucceſſion, the creditors 
have an acquired right in them, which he cannot 
prejudice. ' | | 

This rule however admits an exception, with re- 
ſpect to the neceſſary heirs and their heirs, who have 
| right to accept a ſucceſſion, which has not been 


- accepted 
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accepted by their father and mother; for the necef. 
ſary heit tranſmits all his rights to his heits, which 


does not take place with reſpect to the ſtranger- heir.” 


-2.) This rule further admits 'an exception, when 
the heir happens to die within the ſpace for delibera- 
tion, (intra tempus deliberandi); in which caſe ſtranger- 


heirs even have a right in them, which 7 tranſ- 


mit to their heirs. 
0 9 23 

E ae) the heirs . be at liberty, whoever 
they be, to accept a ſucceſſion, or to reject it, it is 
nevertheleſs evident that they cannot renounce it to 
the prejudice of the legataries. 

That the heirs feoffees in truſt, legataries, &'c. and 
their heirs may not loſe by the deed of the heir ap- 
pointed, what the teſtator has left them by his will, 
our will is in that reſpect, that the teſtament be not 
annulled for want of an heir, but that all which the 
teſtator has ordered, with reſpect to other perſons, 
be executed by the heirs inteſtate or at law; or, fail- 


ing them, by the curator of the ſucceſſion,” without 


examining whether the heir appointed have rejected the 
ſucceſſion fraudulently or fairly, and on a juſt cauſe, 
(dolo vel bona fide, et ex Ie cauſa.) 83 


8 24. 

Thus legataries ſhalt . an action ex teſtaments, 
and a claim againſt thoſe who are in poſſeſſion of the 
ſucceſſion, or who fraudulently may have loſt poſſeſ. 
ſion of it, to oblige them to deliver what the teſta- 
tor has left them, and to execute his ſettlements. 
This action ſhall likewiſe be good againſt the poſſeſ- 
for's heirs, in ſo far as 758 ſhall — the lar 
2. and be enriched by it. 


„ „„ „„ 


825 — 
When a-wife who ſhall be appointed heiveſ ſhall 


| pt; renounce 
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renounce the ſucceſſion, becauſe ſhe is wronged in 
the ſtatutory portion, the will, notwithſtanding the 
renunciation, ſhall ſubſiſt as to the legacies, which 
the heirs inteſtate or at law ſhall be obliged to 
pay. 

ö C 26. 

When the heir ſhall renounce the ſucceſſion, after 
having received money for that purpoſe, (accepto pre- 
110), or ſhall fell the ſucceſſion, the legataries ſhall 
adhere to the will, and to the perſon who is in it ap- 
pointed heir. 


§ 27. 

When the heir appointed renounces the ſucceſſion, 
which is conveyed to him by will, it does not follow 
that he renounces it alſo in quality of lawful heir, 
(ut heres legitimus), if he be heir at law, or inte- 
ſtate, The caſe would be otherwiſe, if, before re- 
jecting the will and ſucceſſion, he had demanded his 
legitim inteſtate, in which caſe he would be reckon- 

to renounce both the teſtamentary ſucceſſion, and 
that which ſhould fall to him inteſtate. 

As it often happens that a perſon to whom a ſuc- 
ceſſion has fallen, whether inteſtate or by will, by an 
agreement or by ſtatute, 1s afraid to take the title of 
heir, before being informed of the extent of the ſuc- 
celſion, we have allowed to heirs not only a ſpace for 
deliberation, (/patium deliberandi), but alſo the bene- 
ht of an inventory, (beneficium' inventarii;) which is 
to be the ſubject of the two following articles. 


Vol. II. 
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. 
Of the ſpace for deliberating. 
(De ſpatio deliberandi.) 


| $ 28. 
THE right of deliberating (ius delibera ndi) is th 
power or permiſſion which an heir has of exami. 
ning, during a certain time preſcribed, the ſtate of the 
ſucceſſion which has fallen to him, to know whether 
it be proper for him to accept it purely and ſimph, 
or to accept it only under benefit of an inventory, 
(ſub beneficio inventarii), or even to reject it. 


§ 29. 30. and 31. 

We think proper to ſhorten the ſpace of a year for 
deliberation, (annum deliberandi), and to grant for that 
purpoſe to heirs a ſpace of ſix months, to be reckoned 
from the time that they are informed a ſucceſſion has 
fallen to them, during which ſpace they are to inform 
themſelves of the ſtate of the ſucceſſion, draw up an 
inventory of it, preſent it to the judge, and declare 
upon what footing they intend to he heirs, as is pre- 
ſcribed in the new Frederician Code ; in which ſhall 
alſo be ſhown what is to be obſerved when the her 
ſnall not preſent the inventory within the time requi- 
red, and ſhall not declare if he intends to be heit, 
and on what footing he accepts the ſucceſſion. Sex 
above, F 14. | 


32. 
The heir ſhall be obliged to adminiſter the effects 


* 'The alterations here and in ſome other places were made 7 
his Excellency my Lord High Chancellor bimſa 
on reviſing the tranſlation. 

+ See note, p. 170. above. 


If, [Baron Cocceius], 


of 
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of the ſucceſſion during the ſpace for deliberating, 
and to take care of its preſervation; he ſhall not how- 
ever have a right to alienate any ſubject of the ſucceſ- 
fion without the participation and conſent of the 
judge; if he be afraid to take upon him the admini- 
tration of the ſucceſſion, he may demand of the judge 
competent to eſtabliſh a curator for the jacent ſuc- 
ceſſion. | | 

No heir can be ſued by the creditors of the ſuc- 
ceſſion till the ſpace for deliberation be expired. 


- 


th This ſpace does not take place when the heirs de- 
he care by word or by writing, as ſoon as a ſucceſſion 


has fallen to them, that they intend to be heirs, in 
which caſe they may be ſued nine days after entering 
of upon the inheritance. See above, F 19. 


1 
. 

for | 
hat Of the benefit of inventory. 
1ed | ll 
has (De beneficio inventarii.) j 
ma | 11 
= 1 

* | 1 1 
” E have allowed to heirs a ſpace for deliberating, il 
nal that they may inform themſelves of the burden 


\cir and extent of the ſucceſſion; but as the examination 
wi. thereof cannot be made without making out an in- 
eit, ventory, and as beſides both the heirs inteſtate or 
Ses at law, and the creditors, have an intereſt in knowing 
| the ſtate of the ſucceſſion, in caſe, the heir appointed 
not intending to ſucceed, the ſucceſſion were to be 

: delvered to the heirs inteſtate or at law, or that, the 
heir not intending to accept the ſucceſſion but under 

benefit of inventory, the creditors were jo be paid on- 

2 ly out of the amount of the effects left by the teſta- 
> S 4 tor, 


* 
—— — —— 
— — —ꝛů— 
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tor, it has been found equitable to oblige the heir to 
make an inventory of them. 


I 34. 
An inventory is a particular account and deſcrip- 


tion of all the things and ſubjects belonging to a ſuc- 
ceſſion. ONS | 


: § 35- 
This inventory is to be made and preſented to the 


judge within the ſpace preſcribed. by the new Frede- 
rician Code *. TY 
| 36. 
All the heirs who are obliged to reſtore a ſucceſ- 
ſion, or who will not accept 1t but upon inventory, 
ought to make an inventory in form. 


+ Bs 
An 22 to be in form ſhall be drawn up by 
two members of court, or by a notary, in preſence 


of two witneſſes, and it ſhall not be neceſſary to call 
the legataries to it. 


Ff 

In the inventory ſhall be inſerted all the things and 
ſubjects which make a part of the ſucceſſion, what- 
ever they be; at any rate it ſhall be allowable to take 


the heir's oath, that he has included and inſerted all 
=." 


85 39. 

For the future there ail not be admitted what 1s 
called a ſworn account of the effects, (Hpeciſicatio ju- 
rata), becauſe it is an unpardonable neglect in an heit, 
who knows that he is to reſtore a ſucceſſion, or to ſa- 
tisfy the creditors in proportion to the amount of the 
ſucceſſion, ( juxta vires bereditatis), not to have taken 
at firſt an inventory; in which he is the more blame- 
able, as common ſenſe dictates to us, that an hear, 
when he is obliged to reſtore the ſucceſſion after ſeve- 
ral months or years, &c. may very eaſily forget ſeveral 


See note, p. 170. above. : 
articles, 


the 
den 


Cir, 


a 
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articles, and thereby do a prejudice to the heirs i inte- 
ſtate, or to the creditors. 


o. 

It is allowable for RET, inteſtate, or feoffees in 
truſt, to offer their remarks upon ſuch an inventory le- 
gally made, and even to put the heir appointed upon 
his oath with regard to thoſe remarks, even though he 
have already ſworn to the whole inventory. If it be 
found that the heir has purpoſely omitted any article 
in the inventory, he ſhall be obliged to pay the double 
of the value to thoſe concerned; if he have omitted 
it only through 1gnorance or inadvertence, the article 
ſhall be added at his expenſe to the inventory. 


$ 4h. 
When the heir appointed, on delivering the inven- 


tory, declares that he will be heir under benefit of in- 
ventory, or when he 1s reckoned by law heir under 
benefit of inventory; ſee above, 5 29. he ſhall enjoy 
the advantages following, to wit, 

1.) He ſhall not be bound to the creditors. of the 
ſucceſſion, but in proportion to the amount of the 
ſucceſſion. 

2.) When things or ſubjects belonging to the ſuc- 
ceſſion ſhall periſh without any fault of his, the credi- 
tors alone ſhall bear the loſs, in caſe the effects of the 
lucceſſion be not ſufficient to ſatisfy them. 

3.) When the heir under benefit of inventory has 
claims againſt the teſtator, or 1s indebted to him, the 
claims of either ſhall not be confounded by the en- 
try upon the inhetirance, but the heir may procure 
to himſelf payment of his claims upon the ſucceſſion, 
and the creditors may exact from him payment of 
whar he owes to the teſtator, 

4.) The heir appointed may deduct all his charges 
upon account of the inventory, and before 9 
himſelf heir under benefit of inventory. 


5.) But 
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5.) But he cannot demand the Trebellianic fourth; 
which we have entirely aboliſhed. 


6.) When the heir ſhall accept the ſucceſſion only 
upon inventory, and conſequently is afraid that the 
{ſucceſſion may not be ſufficient to pay the burdens, 
and fatisfy all the creditors, it ſhall not be allowable 
for him to pay one creditor preferably to another, nor 
to give in payment a thing or ſubje& of the ſucceſ- 
ſion; but he ſhall be obliged to cauſe the creditors to 
be cited by edict, that they may get ſettled amongſt 
themſelves the order of their payment; otherwiſe if 

it happened that one or other of the creditors could 

not obtain his payment, the heir upon inventory 

would be obliged to be anſwerable to him for the 
whole, | 
42. 

When the heir ſhall not make his declaration with- 

in the ſpace preſcribed by the new Frederician Code *, 

what is there ordained on that head ſhall be obſerved, 


43. 
When the heir ſnall declare his intention not to be 
heir, he ſhall be obliged to deliver the fucceſſion ac- 


- cording to the inventory, either to the ſubſtitute, or 
elſe to the heirs inteftate. 


1 ITL TuI 
Of the collation or communication of effetis, 
De collatione et de dotis collatione.) 


1. 
S natural equity requires that chere be an equa- 
lity in the diviſion of the effects among the 
children, the laws have ordained on very good grounds, 


* Sec note, p. 170, above. 


that 
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that ſuch of the children as have received in the life- 
time of their father and mother a part of their effects, 
ſhould bring them back, collate or communicate them 
after their deceaſe; that is to ſay, join ſuch part to 
the maſs of the effects of the inheritance, to make of 


the whole one common ſtock, to be divided among 
them. | 


§ 2. | 

Collation of effects is then that deed of children, 
who having received fome of their father and mo- 
ther's effects while the latter were ſtill alive, and want- 
ting after their deceaſe to have a ſhare in their ſucceſ- 
fion, collate, bring back, or communicate to the com- 
mon maſs of their ſucceſſion all that they have recei- 
ved of it in their lifetime, that it may be deducted 
out of the portion which ought to fall to them. 


That collation of effects may take place, it is re- 
quiſite, 1.) That thoſe who collate be children of the 
defunct ; and, 2.) His heirs; 3.) That they have re- 
ceived ſome of their father's and mother's effects; and 
that, 4.) In their lifetime; and, 5.) That what they 
have received of them be ſtill exiſtent at the time of 
the deceaſe of the perſon to whom they ſucceed, 


4. 

I.) Firſt, there are none but the defunct's children, 
and conſequently his deſcendants, who are obliged to 
collate or communicate the effects they have received 
from him, be they emancipated, aſſumed, or adopted, 
by an aſcendant, who ought alſo to collate what they 


have received from their adoptive father before he 
had adopted them. 


Collation and communication of effects takes place 
alſo, whether the children ſucceed to their father or 
to their mother, obſerving however the diſtinction of 


paternal 
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paternal and maternal effects; ſo that if it be the pa- 
ternal fucceſſion, they collate only what they have re- 
ceived of their father's effects, and if the maternal ſuc- 
ceſſion, they collate only what they ee: received of 
their mother's effects. 

Wherefore alſo. children are not Ae to collate 
their profectitious peculiar, when they ſucceed to their 
mother's effects. 

Children are alſo obliged to collate and communi- 
cate all that they have received of the teſtator's ef- 
fects, even though they have been appointed heirs 
for unequal portions. 

N. 1. When there are children and grandchildren, 
and when brothers come in competition with the 
children of a defun& brother, { fratres. cum fratrum 
liberis), the latter are obliged to collate and commu- 
nicate not only what their father and mother had al- 
ready received from their grandfather and grandmo- 
ther, but alſo what they received from them them- 
ſelves. © 

That one of the grandchildren who may have re- 
nounced the ſucceſſion of his father, or of his mo- 
ther, muft be excepted; in which caſe he would be 
obliged to.collate only what he had received from the 
grandfather or grandmother to whom he wants to 
ſucceed. 

N. 2. When all the children of the firſt degree are 
dead, and there are none but grandchildren, they 
ſhall collate and communicate only what they have re- 
ceived themſelves from their grandfathers and grand- 
mothers, and not what their fathers and mothers ſhall 
have received from them. 


N. 3. The collation of effects does not take place 


among other relations who are not deſcendants; 
wherefore alſo fathers and mothers, as well as their 
brothers and ſiſters, when they ſucceed to one ano- 

ther, 


PART II. Book VII. TITIE XVI. 353 


ther, are not obliged to collate what they received 
from their children, or from their brothers, Gc. 

N. 4. It may alſo happen that children themſelves 
may not be regarded as deſcendants, in which caſe 
they cannot be obliged to collation of effects; for ex- 
ample, when a father, whoſe daughter by the ſtatutes 
is excluded from ſucceſſions while there are males, 
appoints her heireſs jointly with her brothers ; the 
reaſon of which is, that that daughter is not regarded 
with reſpe& to her brothers, as being among the de- 
ſcendants, but is reckoned a ſtranger, and conſe- 
quently is not obliged to collate and communicate 
what her father gave her in his lifetime. | 

N. g. Thence it follows, that ftranger heirs who 
have been appointed heirs jointly with the chil- 
dren, are ſtill far leſs obliged to collate and commu- 
nicate what they have received from the teſtator in his 
hfetun e | | b Dr ; ; 

986. | 


II.) It is requiſite, in the ſecond place, that the 
children intended to be bound to the collation or 
communication of effects be the defunct's heirs, ei- 
ther inteſtate, of by wall, or by ſtatutes, or by an 
agreement. | 20> 711 
VN. 1. Thus when a fon renounces his father's ſuc- 
ceſſion, and is ſatisfied, for example, with the dona- 
tion in proſpect of nuptials, or any ſuch other advan- 
tape, he ſhall not be obliged to collate or communi- 
cate any thing whatever of what he has received in 
his father's lifetime, . unleſs the other children were 
wronged 1n their legitim by an exorbitant donation in 
proſpect of marriage, or by a portion or dowery, c.; 
for in ſuch a caſe theſe children might demand what 
5 wanting of their legitim, by virtue of a complaint 
on account of an unreaſonable dowery, portion, or do · 
nation, (ex capite inofficio/e dotis vel. donationis ad ſupple- 
mentum dotis.) pl 

Vor. I. Yy | This 
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This is alſo the reaſon that it has already been de- 
Lite above, that when a grandſon comes in compe. 
tition with the ſon of the grandfather, to whom t 
ſucceed both, the grandſon is only obliged to collate 
to the maſs of the ſucceſſion what he has received from 
his grandfather, and not what his father and mother 
have received from him, if he have renounced their 
ſucceſſion. 

N. 2. A perſon who has once renounced a ſuccel. 
ſion, cannot afterward be admitted to it, even though 
he ſhould offer to collate all that he has received, un- 
leſs within the time preſcribed by this body of Jaw he 
demanded and obtained reſtitution to his right for a 
juſt cauſe ; for example, if by his renunciation he had 
been wronged above the half, (ultra dimidium) : but 
in this caſe, in eſtimating the wrong, regard ſhall be 
had to the condition i in which the e ects were found 


at the time he renounced them, (lefrs ex tempore re- 
nunciationis.) 


428 5 7 22118 

III.) It is a. in the third place, that the 
children have received in fact ſomething; of the effects 
belonging to their father and mother, to whoſe ſuc- 
ceſſion they are called. 

Thus when children ſucceed to their defunct father, 
they are not obliged to collate and communicate what 
they received from their father, when they ſucceed to 
their mother, ſtill leſs ought they to collate what they 
have received or acquired eee and which be- 
longs to the advengations _ _ 2 3 


; 8 8. $530 5 | 
IV.) I. is requiſite, in the fourth place, that the 
children have received, in the lifetime of their father 


and mother, what I 1. are to Woge and communi- 
cate. | 


\ 
W \ » * 
* hs 


80 


7 8 A _ 
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So they are not obliged to join to the maſs of the 


ſucceſſion the eg left to them by the teſtator.'* 


Ein: i 


V.) In fine, children ah I" —— to collate and 
communicate any Jing but what is ſtill exiſtent, atid 
makes part of their effects at the time of the reſtator* $ 
death; ſo that it is ſufficient if the collatipn and com- 
munication of the effects received be made in the 
condition in which they are at the teſtator's death, 
both with reſpect to their quality and quantity, (Gn 
qual et quanto. 

. Thence it follows, that children. are not 
obliged to the communication or collation of effects, 

1) When the things which they have received in the 
Wee of their father and mother have periſhed; or, 
2.) When, having alienated them fairly, the value of 
the thing which they got for them no longer exiſts, 
and when beſides they have no other effects but thoſe 
yhich they get by inheritance,” | | 


| 3 $ 10. BOL ; 

Children are obliged to collate and communicate 
in general all that their father and mother have gi- 
ven them, or that the children have received on ac. 
count of their father and mother, and in their life- 
time: they ought in particular to collate to the com- 
mon maſs of ſucceſſion, . 

I.) The profectitious W hd thing cred 
to their father, becauſe he has intrufted them only 
with the adminiſtration of it. See part I. title * 
art, IV. § 41. and following. 

II.) Children who are out of the paternal power 
are alſo obliged to collate what they received from 
their father, to whoſe ſucceſſion they are called, as 
well as the profits which they have made from thoſe 
effects during their emancipation, and of which their 


father would have had the uſuſruc. 


T7 2 III.) Children 
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III.) Children ought to collate, in the third place, 
the preſents which their father and mother had given 
them; unleſs the donation were given them by va 
of recompenſe, (danatio remuneratoria), and the father 
had declared fo in writing, or that the children had 
N nor could reap any advantage from thoſe 
reſents. | | At 153 
5 IV.) Children, in the fourth place, are obliged to 
collation and communication of effects, when the fa 
ther and mother have paid their debts, in , what way 
ſoever contracted, whether for a civil cauſe or for a 
crime, (ex cauſa civili vel ex delifto,) | 

V.) They ought, in the fifth place, when their father 
and mother have maintained them, to collate and 
communicate what they have acquired by means of 
the effects of their father and mother, (ex re paren- 
tum); for example, when the latter have employed 
them in their trade, and the children by their care 
and induſtry have proved of ſome advantage to the 
father and mother. „ 

The children ſhall not even in this caſe have a right 
to deduct from it their wages, far leſs can they claim 
a ſhare of the gain; by which we prevent the law. 
ſuits which might: ariſe from the queſtion, namely, 
Whether and how far the father's effects have been 
augmented by the care and induſtry of the children? 

The caſe would be otherwiſe if the father or mo- 
ther had promiſed-their children wages, or had enter- 
ed into partnerſhip with them; in which caſe the chil- 
dren. would not be obliged to collate and communi- 
cate the wages, nor the ſhare of the profits which they 

may have gained in partnerſhip with their father and 
mother. - 49332 

Moreover, when they are obliged to collate the 
gain which they have procured to their father and mo- 
ther, it is evident that the collation or communication 
is only made of what part of it exiſts at the * of 

tnev 
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their father's and mother's death, and by no means 
of what has been ſpent without the fault of the chil- 
dren: See above, 989 N * 

When fathers and Gd have aint money 
to their children, for the trade of thoſe latter, the 


children are not obliged to be accountable to the maſs 


of the ſucceſſion, but for the capital and intereſts pro- 
1 and uſual, according to the rate of the coun- 

The caſe would be otherwiſe if they had carried 
as buſineſs only for the father's account; that is to 
ſay, if the money which 2 n 
been a Precious peculiar. 


811 
| VI. ) A daughter, in the eh . is obliged x to 
collate and communicate the portion which ſhe has 
received from her father and mother, and to be ac- 
countable for it to her brothers and ſiſters, by allow- 
ing her ſhare of the ſucceſſion to be diminiſhed to 
the extent of her portion. 

N. 1. When daughters have received no portion 
from their father — mother, and have got it from 
their grandfathers or grandmothers, they are not 
obliged to collate and communicate, unleſs in a que- 
ſtion concerning the ſucceſſion of the grandfathers or 
2 from whom they received the portion; 

or, in this caſe, when they are called to their ſuc- 
ceſſions, the daughters and their children are obliged 
to collate and communicate the portion to the com- 
mon maſs of the ſucceſſion. See above, F 5. u. 1. 

NM. 2. They are ſtill leſs obliged to the collation 
and communication of the portion, when they have 
not received it, neither from their father and mother, 
nor from their grandfather or grandmother. 

N. 3. Neither ought daughters to collate the por- 
tion which they have received from their father and 
mother, when they renounce their ſucceſſion. The 
caſe 


| 
| 
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caſe would be otherwiſe if they had received the por- 
tion from their grandfather or grandmother, and the 
queſtion were concerning their ſucceſſion, or if the 
other children were wronged in their legitim. 

N. 4. Daughters are bound to collate and commu- 
nicate the portion, only ſuch as it is at the time of 
their father's or grandfather's deceaſe, (tempore mortis 
patris vel avi.) They are not then obliged to the col- 
lation or communication of the portion, when the 
things given in portion are periſhed, or have been 
alienated fairly by their huſbands, or have been con- 
ſumed in any other manner. See § 9. The caſe 
would be otherwiſe, if there were any fraud or fault 
on the part of the two ſpouſes, or if the value of 
the portion were ſtill extant, or if it had been uſed 
to acquire other things or ſubjects. 8 

N. g. Daughters ought not to collate their portion, 
when the father and mother, taking into conſidera- 
tion the portion which they have received from them, 
have left them in their will a ſhare fo much leſs, and 
have expreſsly declared, that it is from that motive 
that they allotted: to them a leſs ſhare than to the 
reſt. | | i ut 
N. 6. When the portion ſhall only be promiſed to 
the daughters, and not delivered, its amount ſhall 
be included in the ſhare which they have in the ſuc- 
ceſſion. 

N. 7. In the collation or communication ſhall be 
included not only the portion, but alſo the increaſe or 
improvement of the portion, (augmentum dotis.) 

N. 8. Daughters ſhall likewiſe be obliged to col- 
late and communicate what they ſhall receive on their 
marriage, either in gold or ſilver, or in jewels and 
marriage-cloaths, of which they ſhall bring a parti- 
cular account upon oath, if there be no other; and, 
as to their heirs, it ſhall be ſufficient if they give 
oath that the account which they deliver — 
they 
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they know and believe to have been given to the 
daughters. 

N. 9. They ſhall collate alſo what they ſhall have 
given 4 their bridegrooms, and which they got from 
their father and mother, as alſo what the latter ſhall 
furniſh them for ſetting up their houſe, unleſs they 
were things of ſmall value. 

N. 10. The expenſe ſhall be collated which fathers 
and mothers have advanced, for obtaining a diſpen- 
ation for a marriage in a forbidden degree, or for 
the proclamation of the bans, Sc. 

| N 11. But the charges which the father a 
mother ſhall pay for the marriage - entertainment ſhall 
not be collated, even though the married perſons may 
have received from the gueſts nuptial preſents, unleſs 
the father and mother have expreſsly ordered, that 
theſe charges may alſo be collated, or unleſs they have 
been reckoned in the contract of mags: as — 
part of the portion. 

N. 12. The daughter ſhall collate alſo all the in- 
comes and intereſt which ſhe has reaped from the 
portion after the teſtator's death, as well, 

N. 13. As what has been paid by the father and 
unn to the marriage- maker. 


VII. ) The huſband T in the ſeventh place, col- 
late and communicate his donation on account of the 
nuptials, (donationem propter nuptias.) Moreover, all 
that has been ordered concerning the portion takes 


place likewiſe with reſpect to the donation on account 
of the ADS | 


4 129, 
vu 0 But eee 3 a man is not obliged 
to collate the camp- peculiar. We have already — 
ſerved elſewhere what is to be underſtood by this pe- 
culiar. See part J. book I. tit. IX. art. IV. § 62. 


Herein 


- 
' r 
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- Herein particularly 1 is included what fathers and mo- 
thers have given to their fon for his equipage; even 
though he ſhouid not have made uſe of 1 it, and though, 
on account of his ſickneſs, &c. the equipage ſhould 


not come to his hand. 


The — — be otherwiſe, if the father and 
mother had expreſsly declared that the was 
to be collated. derer 

When fathers and NR after having once e- 

uipped their ſon, ſend him money, whether in the 
field or in his garriſon, he ſhall be obliged to collate 
it, unleſs the father and mother have ordered expreſs- 


ly, and by writing, that the ſon not to collate 
that money. 


IX.) A man is not obliged, in the ninth place, to 
collate and communicate the ſuppoſed camp- peculiar. 
We have ſeen, part I. book I. tit. IX. art. IV. $ 66. 
what is underſtood in general by this peculiar. But 
in it is particularly comprehended what fathers and 
mothers have expended on the education of their 
children; for example, what they have paid to their 
ſons preceptors, and to their daughters governeſſes. 

N. 1. In this peculiar is likewiſe included the ex- 
penſes for learning, and what relates thereto; for ex- 
ample, what is paid for the courſes of che ſciences 
which the ſons have paſſed in colleges or univerſities, 
or for getting them taught their exerciſes. 

Likewiſe, the books which the ſons have uſed in 
colleges; but not thoſe which the father has lent them 
out of his own library, and which are not books uſed 
in ſchools and academies. 

N. 2. Nevertheleſs, as it 'would not be equitable 
that the children who have not yet got their educa- 
tion, ſhould be deprived, by their aber and mo- 
ther's death, of — advantage of ſtudying in an uni- 
verſity, at the common expenſe of the my 

ave 
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be found it agreeable to equity to ordain, by theſe 
reſents, that, for each of the ſons who have not 
been at the univerſity, and who want to continue their 
ſtudies, two hundred rix-dollars be deducted yearly 
from the maſs of the ſucceſſion, for as many years as 
the other ſons have been at the univerſities. 
N. 3. When a teſtator has left; in former legacies, 
to his ſon, neceſſary expenſes for his learning, 


without determining the time nor the ſum, theſe ex- 


penſes cannot be made to amount higher than the 
um of three hundred rix-dollars a-year, nor exact- 
ed for more than three years. n 

So it is only on that footing that the ſon can be 
exempted from collation or communication of effects, 
with regard to the expenſes of his learning. 

N. 4. When it is neceſſary for defraying theſe ex- 
penſes to borrow money, the payment of it ſhall be 
made ſolely out of the ſhares of the other heirs. 

N. 5. Neither is it inquired whether the ſon have 
uſefully employed his time and his money : the rea- 
ſon of which is, on one ſide, that thoſe expenſes 
which the ſon is not obliged to collate, have been de- 
termined on a very moderate footing, and that, on 
the other ſide, the inquiry concerning the employ- 
ment of his time and money might occaſion very 
expenſive and tedious law-ſuits. 5 . 

N. 6. Moreover, all thoſe rules do not take place, 
when the teſtator declates expreſsly, and by writing, 
that the ſon ought to collate the expenſes laid out 
for his learning. | 

In this caſe, however, that is underſtood only of 
the expenſes at the univerſities, or illuſtrious colle- 
ges, (rymnafiis illuſtribus), but not of thoſe laid out 
at ordinary ſchocls, even though he were ſent, for 
that purpoſe, into another town than that of his fa- 
ther's and mother's reſidence; for that ſort of char- 
ges make a part of the neceſſary expenſes for educa- 

Vol. II: : Z 2 tion, 
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tion, with which fathers and mothers are burdened 
even by nature. 18 7 
N. 7. In the expenſes of learning cannot be incly. 
ded the ſums laid out on a ſon's travels, nor the ix. 
burſements of a father and mother, to obtain for their 
ſon the employment or dignity, for example, of 
doctor, &c. or a canonicate; wherefore allo the chil. 
dren cannot be excuſed from collating that kind of 
expenſes, unleſs the father and mother have decla. 
red expreſsly, by writing, that they diſpenſe with 
their ſo doing, it not being ſufficient that they have 
1 marked them plainly in the article of expenſe in their 
| Journal. | AS EIS | 
| N. 8. It muft be particularly obſerved, that, when 
the expenſes for learning amount fo high, that the 
other children are wronged by it in their legitim, the 
latter have a right to require what is wanting in their 
legitim, without diſtinguiſhing whether their fathet 
and mother have diſpenfed from the collation of ef. 
fects the expenſes laid out for learning. They ſhall 
conſequently have a right to avail themſelves of what 
has been ordairied concerning unreaſonable dona- 
ä 
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X.) Children, in the tenth place, are not obliged 
to collate and communicate the adventitious peculiar, 
becauſe they have it not from their father: but as, in 
his lifetime, he had the uſufruct of it, it follows that 
if, at his death, there were till due to him a part of 
the fruits, or produce of that peculiar; for example, 
if the fruits were ſtill exiſting, or hanging on the 
trees, they muſt be joined to the common mals of 

the ſucceſſioti. 

N. 1. When tlie father has renounced the uſuftut 
of that peculiar, or has left to his ſon the care of 
1 collecting its fruits, without requiring them from 
|| him, in theſe caſes the fon ſhall not be obliged to 

| Collate, 
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d collate, neither the fruits received nor thoſe which 
are extant, or hanging on the trees, (negue fructus per- 


u-. c:ptos, neque extantes, neque pendentes.) 

il. N. 2. When children ſucceed to their mother, they 
ir MY collate neither the peculiar nor the fruits. 

2 

il. 8 16. 


of XI.) Children, in the eleventh place, are till far 
l:{s obliged to collate the extraordinary peculiar, (pe- 
& WM clium extraordinarium), and to be accountable for it to 
„e thcir brothers and filters, becauſe it does not come to 
i- Wl them in any way from their father and mother's for- 
tune. 

en S 17. 

de XII.) In the twelfth place, neither are children ob- 
he MW lized to collate and communicate the legacies which 
ir tteir father and mother have left them. The reaſon 


ef of which 1s, that they receive them not in quality of | 


f children, but of ſtrangers, 


ll | Ne 
XIII.) In fine, they are not obliged to communi- 


© WW cate and collate what their father and mother have ex- 
pended for bringing them out of ſlavery, or paid for 

1 their ranſom, when they have been made priſoners by 

: the enemy. 

+ 19. 

A Children have a right, both before and after the 

. diviſion of the ſucceſſion, to demand that a collation 

g and communication of the effects be made: for the 

* opinion which prevails that they renounce their rights, 


conſenting to the diviſion, has no foundation. 


§ 20, 
The collation and communication of effects may be 
made in three ways. 
l.) It may be made really, (realiter), namely, when 
the thing which is to be collated and communicated 
> 6k 15 
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is joined in kind to the maſs of the ſucceſſion, and 
the heir is obliged to do fo, without being able to ex- 

ate himſelf by offering to pay the value, or to take 
ſo much leſs of the effects of the ſucceſſion. 

This rule admits an exception in the caſes folloy- 
ing; namely, a) When the heir has taken ſome book; 


cut of his father's library, and has made remarks 


on them in ſeveral places; b) When the coheirs can 
make no uſe of the thing which is to be collated 
for example, if the heir being a ſoldier, his father 
had given him arms, and afterwards had ordered that 
he ſhould collate them. In both caſes it ſhall be ſuſ. 
cient to collate and communicate the value. 

II.) The collation and communication of effects 
may be performed, in the ſecond place, by way 
of fiction, (fie) ; namely, when what 1s to be collated 
(conferendum) cannot be done in kind, or when it is 
not neceſſary to make the collation in kind; in theſe 
caſes the heir is obliged to be accountable for ſo 
much (!42»tundem) to the maſs of the ſucceſſion, by 

allowing to be given him his ſhare of the ſucceſſion, 
in pr. portion to the right which the coheirs have in 
what he is to collate or communicate, he has allo a 
right to compenſate what he is to collate or commu- 
* with the claims which he has as heir, on what 
due to the ſucceſſion, and to aſſign the debt to bis 
9 ꝗ — as allo to take upon himſelf alone a paſſive 
debt of che ſucceſſion, or a debt due by it (per expri- 
mM Hienem), and to liberate his coheirs of it propor- 

tional ly to what he ought to collate. 
It is ſuppoſed, however, that, in this feigned col 
lation, (in hac fifa cellatione), what comes in place of 
it, is as clear as what the coheirs might get by a real 
collation and communication of the fortune, (ex rec 

collatione.) 

III.) Collation of effects may be performed, in the 
third place, by way ol ſurety, (canticnaliter) ; namely, 
when 
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when it is ſtill uncertain: if there be children wha 
are bound to the collation or communication of ef- 
fects, and it is not known how much is to be colla- 
ted. For, as the diviſion of the ſucceſſion cannot be 
ſtopped thereby, he who is bound to the collation of 
effects muſt give ſecurity within the ſpace of three 
months, reckoning from the time that the collation 
was required, by a ſurety or cautioner, and muſt pro- 
miſe that, when it ſhall be ſettled what he ought ta 
collate, he ſhould be accountable to his coheirs for 
what ought to fall to them of it, as well as for all da- 
mage, (cum omni eo quod intereſt.) 

If he cannot give ſuch ſecurity, or will not do it, 
the thing which ought to be collated ſhall be depoſited 
in court, or elſe a truſtee ſhall be appointed on the 


ſhare that he may claim of the ſucceſſion, who ſhall 


continue. intruſted with it till the point concerning 
what he is to collate and communicate be ſettled. 

When the heir who ought to give ſecurity. ſhall 
happen to die without having given it, his heirs 
ſhall be obliged to ſupply it. 


$ 21, 
When the perſon who ought to collate ſhall deny 


having received any of his father's or mother's effects, 
| his coheirs ſhall, at any rate, put 1t to a trial by re- 


ferring it to his oath; and, when he ſhall own his re- 
ceiving any thing, he ſhall be bound to declare upon 
oath the amount of what he has received. 


The grandchildren are alſo obliged to give their 


oath on what they believe the father and mother have 
received of their grandfather or. grandmother. 


§ 22. 

When the father and mother ſhall mark, in their 
journals or memorandum-book, what the children 
have received from them, it ſhall not thence fol- 
lows that they deſigned to oblige their ay” to 

collate 
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collate thoſe things, when they are ſuch as are not 
uſually included in the collation or communication of 
effects. | 
8 23- 
When one of the children will not comply with 
what is preſcribed concerning the collation of ef. 
fects, his coheirs may oblige him to it, and apply, 


for that purpoſe, to the judge, (per implorationem j Ju- 
dicis.) 

And if, without making collation of the effects 
which he has received, he demand his ſhare of the 
ſucceſſion, and raiſe the action called petitio heredita- 
tis, he ſhall be caſt in his demand, on the objection 
non fatte collationis. 

N. 1. When an heir ſhall bring ſureties or cau- 
tioners on account of the uncertainty of what he 
ought to collate, and when, after that point is ſettled, 
the amount ſhall be known of what he ought to join 
to the maſs of the ſucceſſion, his coheirs may oblige 
him to collate and communicate it, by applying for 
that purpoſe to the judge, (implorando officium judicis); 
and, in caſe he be not ſolvent, they may ſue the ſure- 
ties in an action ex fidejuſſu. 

N. 2. When an heir ſhall be obliged to collate 
what he has received in favour of two coheirs, and 
ſhall ſatisfy the one without accounting to the other, 
this laſt ſhall have a right, when the heir ſhall demand 
his ſhare of the ſucceſſion, to get him caſt in his de- 
mand, on the objection uon factæ collationis. 

N. 3. When the collation of effects ſhall be order- 
ed on pain of a fine, and the heir will not comply 
with that ordinance, there is no doubt but the judge, 
in conſtraining him to make payment, may likewiſe 
exact the fine. 

N. 4. When, after diviſion of the ſucceſſion, one of 
the heirs ſhall demand likewiſe the collation of effects, 
it ſhall not be neceſſary for him to raiſe the _ 

calle 
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called condictio indebiti, but it ſhall be ſufficient, if he 


beg for that purpoſe the judge's allitance, (per im- 
plorationem officii judicis.) WY 


T 1 T . XVII. 


Of wills null in theiſtives, and of the methods of 1 inva- 
—— a valid will. 


(De injuſto, rupto, irrito, deleto, deſerto, Ge. he, 


81. XN 
Ills which have any defect are either null from 
the beginning, or are invalidated afterward, 


even though they might be valid from the begin 
ning. 


8 2. 

A will is null from the beginning, 

i.) When the teſtator has not a right to make a 
will; or, 

2. ) When he appoints or nominates no heir; or, 

3.) When he nominates an heir who cannot be 
appointed according to the laws. 

4.) The will is null in particular, when the teſta- 
tor does not appoint nor diſinherit expreſsly, by name, 
his children, or his . and mother; and paſſes 
them over in ſilence in his will. 

In fine, 5.) A will is alſo null, when the heir has 
forced the teſtator to make a will, or has induced him 
it by fraud or by fear, (dolo vel met. ) 


Moreover, it is not neceflary that an heir have uſed 
open violence ; but to be reckoned to have uſed vio- 
lence, it is ſuſkicient, for example, that, by harſh 

proceedings, 
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proceedings, or by menaces, which might intimidate 
him, or by depriving him of the care which ſick per. 
ſons, who cannot ſtir out of bed, cannot be without, 
he have obliged a wife, a ſiſter, a mother-in-law, or 
a ſtranger, to make a will, which, without that uſage, 
they would not have made. 

It ſhall alſo be reckoned as a wicked and unlawful 
inducement, when any one, by his importunities, 
and by his tears and continual lamentations, ſhall 
have engaged a teſtator to make him heir. 

N. 1. The will is equally null, whether the heir 
have employed the violence before the making of the 
will, or at the time that it was made. 

N. 2. But it muſt be proved in particular, that the 
heir uſed violence to oblige the teſtator to make a 
will. | f | 

If then the violerice had been uſed in other circum- 
ſtances, and for other reaſons, the will would not be 
invalid on account of violence. | 

N. 3. The careſſes beſtowed on a teſtator, with a 
view of one's infinuating himſelf into his good gra- 
ces, and inducing him to make a will in one's behalf, 
ſhall not be reckoned a fraudulent inducement. 

N. 4. The pexſon who pretends that a will is null, 
becauſe violence and threatenings have been uſed to 
the teſtator, or becauſe he has been fraudulently in- 
duced to make his will, 1s obliged to prove what he 
advances ; but, to make this proof, it ſhall be ſuffi- 
cient, if the wife, the mother-in-law, or even another 
teſtator, have atteſted judicially, or before a notary 
and two witneſſes, or by a note written and ſigned by 
their own hand, that they have been induced or forced 
ro make their will. : | 

N. g. The heirs inteſtate are alſo at liberty to put 
this to the oath of the heir appointed. 


9 4. 
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| . 
When the heir cannot be convicted immediately of 
having uled violence; and threatening, or of having 
fraudulently. and wickedly. induced the teſtator to 
make his will, and when the will has no viſible de- 
fect, he ſhall be put in poſſeſſion of the ſucceſſion in 
virtue of the final law, de edicto divi Hadriani tollendo. 


There ariſes no obligation from a will which is de- 
cared null, even though the teſtator ſhould have de- 
cared on oath that he did not want to alter it, or 
though he had added the codicillary clauſe; where- 
fore the ſubſtitutions and legacies which it contains 
are invalid, even though they were made in favour 
of the ſovereign, or of a pious community. But in- 
deed the ſubſtitutes and legataries have a right, when 
the teſtator has been forced or fraudulently induced to 
make a will, to ſue him who uſed violence or fraud, 
to obtain of him their damages and intereſts: he may 
beſides be criminally proſecuted, 

$ 6. 

When a will ſhall be annulled, the heirs inteſtate 
ſhall ſucceed, and not the exchequer; or if there have 
been a will made before, the heir therein ee 
ſhall be called to the ſucceſſion. | 


] 

A will valid from a2 beginning, and drawn up 
with all the ſolemnities or formalities, likewiſe may, 
nevertheleſs, be invalidated, for ſeveral cauſes, namely, 

1.) When it is made void or diſappointed, ( uptum); ; ſee 
art, I. 2.) When it is ineffectual, and what is called in 
law irritam, that is to ſay, when the teſtator is not in a 
condition to make a will; ſee art. II. 3.) When the 
will is deſerted, ( deſertum ), that is to ſay, when the 
heir will, not, or cannot accept the ſucceſſion; ſer 

Vol. II. 3 art. 
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' ſon ſhould happen to die before the teſtator ; 
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art. III. 4.) When the heir is reckoned as not ha. 
ving been nominated heir, (pro non ſcripto) ; ſee art. IV. 
.) When the heirs are deprived of the ſucceſſion, as 
ing unworthy of it; ſee art. V. 6.) When a valid 
will is annulled and made void; ſee art. VI, 


" 3s. We © ns © 


Of the caſes in which à will is made void, vacated, or 
| diſappointed. | 


| C8, 
I.) A Will is made void, vacated, or diſappointed, 
I.) By the birth of an heir of a man's own, 
(ſui beredis agnatione); that is ta ſay, when there is 
born to the teſtator after he has made his will a child, 
whom he ſhould have appointed his heir as his own 
neareſt relation. | | 

It is requiſite for this purpoſe that the teſtator's own 
heir be born, a) At the full time ; b) Alive ; having, 
c) A human ſhape; and, d) That it be in life at the 
time of the teſtator's deceaſe. 

By the birth of ſuch an heir (per agnationem heredis) 
the whole will is annulled, even though the teſtator 
may have known that his wife was with child ; nei- 
ther ſhall this will be valid as a truſt-deed, even 
though the codicillary clauſe may have been added to 
it, becauſe we have ordained, that the codicillary 
clauſe be void and of no effect: ſtill leſs ſhall any 
have a right to acquire the legacies that ſhall be made 
in this will, 

It cannot be reckoned as the birth of a perſon's 
own heir, {pro agnatione ſui heredis), when the teſtator 
appoints his ſon heir, and when there are children horn 
to this laſt after the will is made, even 3 = 

or the 


ſon tranſmits all his rights to his children, and they, 
| in 
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in virtue of the title of tranſmiſſion, (jure tranſmiſſio» 
nis), enter upon their father's right. 


II.) A will is made oo in the ſecond place, by 
what is called in law quai agnatio ſui beredis ; which 
takes place when the perſon who is born before or 
after the will, not being the neareſt relation, becomes 


ſo afterward, and breaks off the will in which he 1s 


not nominated and appointed. 

A will is alſo made void, when a father, after ha- 
ving made his will, legitimates his illegitimate ſon by 
ſubſequent marriage, or when he adopts a ſtranger, 
(arrogat extraneum ). 

Likewiſe, when one of the aſcendants, after having 
made a will, adopts a deſcendant; for in theſe caſes 
the children are in effect paſſed over or omitted. 


. § 10. 

III.) A valid will is made void, in the third place, 
yhen the teſtator changes his mind, and makes a ſe- 
cond will; unleſs he declare expreſsly in this laſt, 
that the firſt is alſo to be valid, in ſo far as it ſhall not 
be altered by the ſecond. | 

N. 1. The firſt will is annulled by the ſecond, even 
though the teſtator may have added the clauſe, never 
to revoke it, (clauſulam de non revocando), and thought 
he may have done it upon oath : neither can the firſt 
will ſubſiſt as a truſt-deed, or feoffment in truſt, 

N. 2. But it is requiſite that the ſecond will be 
executed with the formalities or ſolemnities preſcribed 
for judicial wills, if it be made judicially, or for pri- 
vileged wills if it be a privileged will. | 

N. 3. A ſecond will formally made makes void and 


annulls the firſt will, a) Though the heir appointed 


in the ſecond, will not or cannot accept the ſucceſſion ; 
or, b) Though the heir be appointed and nominated 
in it only for a particular and certain thing, (in re certa.) 


3A a N. . 
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N. 4. The firſt will, after being made void, cannot 
afterward become valid, even though the teſtator 
ſhould declare afterward that the firſt will was to be 
valid, and not the ſecond; for ſuch a declaration 
ought to be made in a new ſolemn will. 

N. 5. It has already been declared above how far 


a mutual will might be revoked by one of the parties. 
See title IX. 


S 11. 

IV.) A vill, in the fourth place, is made void when 
the teſtator cancels and tears it purpoſely, or when he 
croſſes, ſcratches, or eraſes the will, in whole, or for 
the greateſt part, When he breaks off the ſeal of i it, 
when he covers it with ink, Sc. The caſe would be 
otherwiſe if thoſe things were done by chance, or if 
the teſtator had done them in a furious fit, 

it is always preſumed that the teſtator deſigned to 
annul his will by ſuch actions, when the will is found 
in the teſtator's hand; but when it is found with a 


ſtranger, the preſumption i is, that thoſe things have 
happened by accident, 


C 12, 4 
V.) A will, in the fifth place, is never made void 
by a fimple revocation, but it is requiſite for that pur- 
poſe that the teſtator revoke it Judicially, or that he 
make another will. | 
It is reckoned as a revocation when a teſtator who 
cauſes his will to be brought our of court does not 
afterward preſent it anew in court, and does not at 
the ſame time obſerve all the ſolemnities preſcribed 
above. It would alſo be reckoned void, even though 
the teſtator ſhould have a 815 it —_ his Papers 
without unſealing it it. N 


A RT. 
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A R T. II. 


Of the manner in wbich a will becomes chat is called in 
law irritum, of no effect. 


ads 6a. oat 03S 
A Valid will is invalidated, or made void, when it 
becomes what 1s called in law irritam; which 
happens, when the teſtator, after making his will, be- 
comes incapable of making a will; for example, when 
he is proſcribed ; ſee above, title XV. $.g.; or when 
he is adopted by another, ec. but not when he is 
freed from the paternal power by emancipation, 
When thoſe kinds of defects or faults (vitia) hap- 
n to ceaſe before the teftator's death, the will ne- 
vertheleſs is not thereby rendered valid: the reaſon 
of which is, that what has once been rendered invalid 
cannot again become valid; but the teſtator is obli- 
ged to make a new will. | 4h 


AR T. III. 


Of the manner in which a will *s invalidated for want e 
the aceceptance of the inheritance by the heir, | 


$ 14: 

Will is invalidated when it becomes what is call= 

ed in law deſertum, abandoned; that is to ſay, 
when the heir will not, or cannot accept of the ſuc- 
ceſſion : ſuch a will cannot ſubſiſt, even though the 
teſtator ſhould have confirmed it by his oath, or 
though the ſovereign, or a pious community, were 
appointed heirs in it: but in this caſe it is only the 
nomination of heir that is invalid, and both the lega- 
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cies and other ſettlements ſhall be effectual; where. 
fore it has been decreed, that with this view, and 
for this purpoſe, (ad eum effectum), the heir ſhall be 
held as heir, and the ſucceſſion reckoned accepted, 
(pro adita); for it would not be equitable that the 
legataries, by the caprice of the heir, or at leaſt by his 
deed, (ejus facto), ſhould be deprived of the favours 
which the teſtator deſigned to beſtow upon them. 


. 


Of the caſes in which an beir is reckoned not to have been 
nuominated heir, (pro non ſcripto.) 


n | 
A Will is invalidated when the heir appoined, being 
reckoned as if he had not been nominated heir, 


(pro non ſcripto), has not a right conſequently to ſuc- 
ceed; which happens, 


1.) When he is incapable of being heir. 
2.) When the teſtator has added to the nomina- 
tion an impoſſible or ſcandalous condition. 


3-) When the condition of the nomination does 
not exiſt, ; 


6 


Of the caſes in which the heir is deprived of the ſucceſſion, 
| as being unworthy of it. 


816. 

T happens likewiſe that a will is invalidated as a 
puniſnment (in pænam) to the heir, namely, when 

he is deprived of the ſucceſſion, as being unworthy of 
it: in this caſe the ſubſtitute, or the heirs inteſtate, 


ſhall 
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ſhall be called to the ſucceſſion, reſerving however the 
legacies, (ſalvis legatis) ; which ſhall take place, 

1.) When the heir ſhall purpoſely kill the teſtator, 
or the children, or the father and mother of the teſta- 
tor, either before or after the will. 

2.) Or when he has occaſioned it by his fault. 

3.) Or when he ſhall not avenge the teſtator's vio- 
lent death; that is to ſay, when he ſhall not diſcover 
the fa& to the judge, with the circumſtances and :to- 
kens which ſhall appear to him uſeful for diſcovering 
the perpetrator of the murder. 

4.) Or when he ſhall, after the will, have cauſed 
the teſtator to be accuſed of any great crime, or ſhall 
have informed, or cauſed information to be made a- 
gainſt him go the judge as guilty of ſuch a crime, or 
when, on ſuch an occaſion, he ſhall perform the office 
of advocate againſt him without being obliged to it 
by his employment; or ſhall offer himſelf voluntarily 
to depoſe againſt him. | 

5.) Or when he ſhall call in queſtion his condition, 
and ſhall, for example, reproach him with being a 
ſlave ; or ſhall object againſt him as infamous, at the 
time the teſtator ſued for a dignity ; or ſhall abaſe 
him by deeds, or by injurious words. 

6.) When a man ſhall marry a woman whom the 
laws do not allow him to marry, he cannot become 
her heir; for example, when a man ſhall marry the 
woman with whom he has committed adultery, even 
though we may have given him a diſpenſation for that 
purpoſe : which ſhall likewiſe be obſerved with re- 
ipe& to inceſts, which ſhall be committed within a 
degree prohibited by the divine laws. | 

7.) When the teſtator ſhall indeed appoint an heir 
capable of ſucceeding, but ſhall ordain him to reſtore 
the ſucceſſion to a man who is unworthy of it, what 
is preſcribed in the preceding caſe ſhall be obſerved. 

8.) When the heir ſhall plunder or carry off the 

| ſucceſſion, 
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ſucceſſion, he ſhall-be deprived of it in proportion to 
what he has taken. /, Av 5 
9.) A perſon who ſhall' marry: his pupil, without 
having firſt given up his accounts, cannot become 
her heir. | 7 tet arts; 

10.) But ſuch ſhall not be reckoned unworthy of 
ſucceeding who make among themſelves agreements 
concerning the ſucceſſion of a perſon wha is ſtill aliye. 

11.) When a man ſnall be guilty of ſelf- murder, 
the exchequer ſhall not ſueceed to him, ſuppoſing even 
that the remorſe of his own conſcience for a crime of 
which he was guilty had induced him to take away 
his own life; but the ſucceſſion ſhall fall to the heir 
ſubſtituted, or to the heirs inteſtate, or at law, unleſs 
the crime he had committed inferred copfiſcation of 
elles, 18 cut 1 

12.) When a teſtator appoints two heirs, of which 
one is unworthy of the ſucceſſion, the portion of this 
laſt ſhall not accrue to the coheir, but falls to the 
| heirs inteſtate, - or to the exchequer, if the unworthy 
heir's effects have been confiſcated. 


A ROT. VI. 
Of the caſes in which a valid will is ammiled and made 
| | - word. ay 
S 17. 


A Valid will is alſo annulled and made void when a 
father and mother have diſinherited their chil- 
dren, or the children their father and mother, with- 
out alleging any cauſe of diſheriſon, or without really 
having any juſt cauſe for diſinheriting them: in this 
caſe the will is annulled on a complaint of unreaſon- 
ableneſs, (per querelam inofficiofi teſtamenti), of which we 

have treated in tit. VI. 
TT. 
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TI T L B81 


Of the action by which a ſucceſſion may be demanded and 
obtained. 


(De petitione hereditatis.) 


news 7 
Hen a ſucceſſion falls to a man, either inteſtate 
by virtue of a will, of an agreement, or of the 
ſtatutes, and another is in poſſeſſion of it, and diſputes 
it with the heir, this laſt has a right to raiſe aganſt 
the other the action called petitio hereditatis. 


2. | 
Petitio hereditatis is a the action by which the 
true heir demands that the perſon who poſſeſſes and 
retains the ſuceſſion, that is to ſay, the whole rights 
of the defunct, ( univerſitatem omnium bonorum), be ob- 
liged to deliver them to him with all their dependen- 
cies, (cum omni cauſa.) | : 


This action is either ure or in truſt; we ſhall 
treat of the firſt in this title, the other having been 
explained in title VIII. . 

This action, in the ſecond place, is either direct or 
advantageous; this laſt takes place againſt the perſon 
who poſſeſſes the ſucceſſion on a particular or ſingu- 
lar title, (titulo ſingulari); it takes place, for example, 
againſt a man who poſſeſſes a ſucceſſion on a title of 
purchaſe, (contra emptorem hereditatis.) 


4. 
All heirs have a right to raiſe this action, whether 
they be heirs inteſtate, or called to the ſucceſſion by 
Vol. II. 3 | — A 
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a will, by an agreement, or by the ſtatutes ; the heirs 
inteſtate, even who, after having acquieſced in the 
will, have been reſtored to their right againſt the en- 
try of the heir, may uſe this action. 


S 5. : 


The heir who wants to raiſe this action muſt 
prove, I.) That he 1s heir, and join for that purpoſe 
the will to his demand: in this proof is alſo included 
that of the teſtator's death. 2.) When the heir ſuc- 
ceeds inteſtate, he muſt prove that he is the neareſt 
telation, and muſt join for that purpoſe a legal genea- 
logy, unleſs the proximity be apparent. 3.) The 
heir mult alſo prove that the defender is in poſſeſſion 
of the ſucceſſion. 

| $ 6. 

This action takes place againſt all ſuch as hold the 
ſucceſſion, N. B. in quality of heirs, or of poſſeſſors. 

A man poſſeſſes a ſucceſſion in quality of heir, when 
he pretends to be heir inteſtate, or at law, or by vir- 
tue of a will, of an agreement, or of the ſtatutes, 
whether fairly or unfairly, (Ona aut mala fide.) 


S 7. | 
A man poſſeſſes a ſucceſſion in quality of poſſeſſot, 
when he can produce no title for his poſſeſſion, or 
when he alleges one which is invalid according to 
the laws; for example, if the poſſeſſor ſay that he was 
appointed heir by a furious perſon. 


.” 7 
They are likewiſe reckoned heirs or poſſeſſors who 
have fraudulently parted with the ſucceſſion ; never- 
theleſs they ſhall be free, when the perſon who 1s 1n 
poſſeſſion will take upon him the cauſe, or law-ſuit 
raiſed againſt them, as alſo when the ſubject or rights 
in diſpute ſhall be offered to the heir, with damages 


and intereſts, or ſhall really be delivered to 3 
18 


/ 


Ars 
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This action likewiſe takes place againſt the heirs of 
ſuch as have poſſeſſed the ſucceſſion in quality of heirs 
or poſſeſſors. 

But the direct action (pelitio hereditatis dirctia) does 
not take place againſt ſuch as poſſefs the ſucceſſion 
from a ſingular title; they muſt be ſued in an advan- 
tageOus 3 action, (utli aZione. * See abox e, § 3. | 


9. | 
Thence it follows, that the action petitio beredi- 
jatis never takes place againit a perſon who poſſeſ- 
ſes a ſubject or ſucceſſion on a ſingular title, (zitulo 
fugulari) : thus when a perſon who poſſeſſes a ſucceſ- 
fon in quality of heir, or of poſſeſſor, ſhall {ell to a 
third party ſome parts of the ſucceſſion, or ſhall con- 
ſtitute a dowery upon it in her favour, Sc. the heir 
cannot raiſe againſt him the action called petitio here- 
vitatis, but he ſhall be obliged to get decided, firit, 
tae law-ſuit concerning the ſucceſſion itſelf, and after- 
ward he may 1 redemand from the third parry the ſub- 
jects belonging to the ſucceſſion. | 


mY O. i | i 


That the heir may know on waat title another r poſ⸗ 


ſeſſes the ſubjects belonging to the ſucceſſion, and 
whether he hold them in quality of heir, or of poſ- 
ſeſſor, or on a ſingular title, he is at liberty to ODE: 
the poſſeſſor to declare his title, though uſually n 
body be obliged to make Known the toundativn of 
his poſſeſſion. 

To avoid this preparatory action, (actionem præpara- 
triam), the heir has a right to combine the two ac- 
tions, namely, the action called peritio hereditatis, and 
the claim of right: he is allo entitled to combine the 
action called petitio hered:tatis, with the interdict quod 
atorum, &c. when a perſon has taken any thing out 
of the ſucceſſion, and is ignorant whether it be "done 
in quality of heir, or of legatary. 

. 30-2 C 11, 
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þ IKE. 

It is not neceſſary that the perſon who is ſued in 
quality of heir, or of poſſeſſor, be in fact in poſſeſſion 
of the ſucceſſion when the action is raiſed, but it is 
ſufficient if he have obtained the ſucceſſion before ſen- 
rence. * 5 

3 

The action called petitio hereditatis takes place a. 
gainſt the heirs of thoſe who poſſeſs the ſucceſſion in 
quality of heirs, or of poſſeſſors, even though thoſe 
heirs acted fairly, that is to ſay, even though t 
were ignorant that the defunct from whom they hold 
the ſucceſſion poſſeſſed it without a juſt title, (abſque 
Juſto titulo.) 
| 55 51. 

This action alſo takes place againſt particular or 
ſingular ſucceſſors, (ſucceſſores fingulares), when, for 
example, the perſon who poſſeſſed the ſucceſſion in 
quality of heir, or of poſſeſſor, ſold or yielded it to 
another; nevertheleſs in this caſe the laws allow only 


properly the advantageous action, (petitionem beredi- 
tatis utilem.) See above, F 3. | 


| $ 14. 
By this action the demandant requires the judge to 
declare him the true heir, and that the perſon who 
poſſeſſes the ſucceſſion in quality of heir, or of poſſeſ- 
for, be obliged to reſtore it to him with all his da- 
mages and intereſts,” (cum omni cauſa.) See below, 
§ 24. | 
13. 

I.) In the inheritance — ſucceſſion is included, 
1.) The generality of the effects and rights of the de- 
funct, and conſequently all that was at his death a- 
mong his effects, as well ſubjects moveable and im- 
moveable, as corporeal and incorporeal : likewiſe 
things depoſited, lent, &'c. (res depoſite, * 

e 
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The reaſon of which is, that the defunct having 
taken them upon himſelf, was bound to be account. 
able for them. The ſervitudes included in the ſuc-, 
ceſſion cannot be claimed by the action called petitio 
hereditatis, but it is ſufficient if the ſubject of the ſuc- 
ceſſion be claimed and reſtored, which ought to be 
delivered, with the rights be elonging to it; 70 that if, 
after the reſtitution is made, the proprietor of the ſer- 
vient ſubject deny that he is bound in the ſervitude, 
the heir may claim his right of ſervitude by a con- 
feſſory action. 

In 7 maſs of the effects of the ſucceſſion, (in cor- 
pore hereditatis), are included not only the real rights, 
but alſo all the perſonal obligations, (preſtationes per. 
ſonales), in virtue of which the defunct was entitled to 
raiſe perſonal actions, (acliones Perſonales; ) and, in one 
word, all the rifthts that he had. 

Il. ) In the ſucceſſion is further included, all thar, 
after the teſtator's death, happens to make a part of 
the inheritance; for example, what accrues to a ſub- 
ject of the ſucceſſion by means of alluvion, the mo- 
ney ariſing from the ſale of ſubjects belonging to the 
ſucceſſion, or things purchaſed with the money of the 
ſucceſſion, when the poſſeſſor, who has uſed them 
for that purpoſe, will not, or cannot reimburſe it in 
caſh. 

And when the poſſeſſor ſhall acquire any actions on 
account of the ſucceſſion, he ſhall be obliged to give 
them up to the heir. 

III.) The poſſeſſor of the ſucceſſion is beſides obli- 

ed, a) To reſtore all the incomes and fruits which 
0 has received: he is alſo, b) In certain caſes anſwer- 
able for his fault; and, c) Sometimes he is anſwerable 
for caſual misfortunes; there are likewiſe, d) Caſes, 


in which he has a right to deduct the N laid 
out by him. 


816. 
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As in all theſe cafes a diſtinction muſt be made be. 
tween a fair poſſeſſor and one who poſſeſſes unfairly, 
we are now to ſhow what the one and the other are 
obliged to reſtore. e gh OO 
We muſt previouſly remember what has been faid 
in the title of claim of right, concerning the fair 
(bona fide) poſſeſſor, and conclude from it here, that 
it is he who believes himſelf entitled to keep the ſuc- 
ceſſion, and that it belongs to him of right; ſuch us 
a perſon who has bought a ſucceſſion fairly, and on a 
Juſt title, (bona fide et juſto titulo), from a man who 
poſſeſſed it in quality of heir, or of poſſeſſor; like- 
wiſe, a perſon who believes honeſtly that he 1s the 


» * 


neareſt heir. 

Hie is alſo reckoned a fair poſſeſſor, though he miſß- 
take the law; for example, when hebelieves he was 
appointed heir by a valid will, which nevertheleſs is 


invalid. | 


He is called an unfair (mala fide) poſſeſſor, who, 
knowing well that he has no right to the poſſeſſion, 
nevertheleſs appropriates it to himſelf ; or who takes 
poſſeſſion of it, though he be not ignorant that the 
perſon who has appointed him heir had not a right 
to do fo. Py er og 
He is alſo reckoned an unfair poſſeſſor, a) Who has 
fraudulently parted with the ſucceſſion : b) Likewiſe, 
a perſon who was indeed a fair poſſeſſor in the begin- 
ning, but. who was found, unfair by the litigation, 
(per litis conteſtationem); ſee part II. book II. title IV. 
art. I. $ 26.: c) Likewiſe, a perſon who alſo at firſt 
thought himſelf intitled to the poſſeſſion, but who 
was afterward convinced of the contrary, who acts 
unfairly from the moment that he knew how the mat- 
ter ſtood. | OO» | 
Unfair poſſeſſors are alſo diſtinguiſhed into ordinary 
5 poſſeſſors, 


. 


T 
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poſſeſſors, and into ſuch as have taken up the poſſeſ- 
ſion by any act of violence. See below, $ 20. 


17, 

A fair poſſeſſor is obliged, in the firſt place, to re- 
ſtore either the whole ſucceſſion or a part, with the 
acceſſions which, after the teſtator's death, have accru- 
ed to the ſucceſſion, for example, in the way of allu- 
vion. See § 15 

N he is obliged to reſtore only what is 
exiſtent at the time that the demand of it is made, 
and in ſo far as he is become richer by the poſſeſſion 
of the ſucceſſion. 

A fair poſſeſſor is reckoned as become richer, when 
his effects have been augmented thereby; for ex- 
ample, when having fold ſubjects belonging to the 
ſucceſſion, he has laid out the money received for 
them on intereſt, or when he has uſed the money for 
buying houſehold furhiture, Sc.; likewiſe, when he 
made uſe of it for maintaining his family, which other- 
wiſe he would have been obliged to ſupport out of 
his own money. 

The time at which the fair poſſeſſor has become 

richer, is not reckoned from his entry on the inheri- 
tance, but from the commencement of the law-ſuit. - 
If he made a preſent to ariy one of a part of the 
ſucceſſion before the litigation, he ſhall not be obliged 
to reſtore the things which he may have given away, 
but the heir muſt claim them from the perſon who is 
in poſſeſſion of them. 

But an unfair poſſeſſor is obliged to reſtore the ſuc- 
ceſſion, in the ſame condition it was when jt fell to 
him, without diſtinguiſhing whether all the ſubjects 
of the ſucceſſion be ſtill exiſtent or not, or whether 
he be enriched or not. When the things cannot be 
feſtored in kind, the heir may demand their value, 
and prove it by his own oath in tem. 

918. 
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A fair poſſeſſor is not obliged, in the ſecond place, 
to reſtore the fruits received, and honeſtly conſumed, 
unleſs, 1.) They be ſtill really exiſtent at the time of 
the litigation ; for exampie, the fruits on the trees, 
and all that is put up in barns, ec. ; or, 2.) Unleſs he 
be enriched ; for example, if he had ſupported his 
family by it, to the ſupport of which he would other- 
wiſe have been obliged to employ his own money, 
or if he had fold the fruits, and laid out the pro- 
duct on intereſt. See part II. book II. title IV. art. 1, 


25. . 

The unfair poſſeſſor is obliged to reſtore not only 
the fruits received, but alſo thoſe which he might 
have received. 


Note, as to the intereſt of capital ſums of the ſuc- 


ceſſion, the fair poſſeſſor is like wiſe obliged to reſtore 


them, when they are not fallen due at the time that 
the law-ſuit concerning the ſucceſſion began, (zempo- 
re litis mote), or when he is enriched thereby. 

When the fair poſſeſſor has ſold a ſubject belonging 
to the ſucceſſion, and has laid out the price for his 
own advantage, he 1s obliged to reſtore only the price, 
and not the intereſt, bs 

The unfair poſſeſſor is obliged to reſtore, not only 
the intereſts of the capitals which he has drawn, 
but even thoſe which he might have drawn, as well 
as thoſe of the ſum which he has received for ſub- 


jects of the ſucceſſion ſold by him. 


8 
The fair poſſeſſor, in the third place, is never an- 


fwerable for his fault; the reaſon of which is, that 


he thinks it is his own fortune which he neglects, 
which is allowable for him to da according to the 
laws. | 


But the unfair poſſeſſor is anſwerable for the 
e 
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eſt fault, (culpam leviſſimam præſtat), when the loſs 
which has happened in the ſubjects which belonged. 
to the ſucceſſion, was occaſioned by his neglect, but 
which is underſtood that he is obliged to take the ſame 
care of them, as the moſt diligent œconomiſt takes 
of what belongs to himſelf. beet: 
ict ts >a Shy in 

A fair poſſeſſor, in the fourth place, is not anſwer- 
able for caſual misfortunes ; that is to ſay, he is not 
obliged to pay the damages which have happened by 
accident. : 

Neither is he obliged to do ſo, when the accident 

happens after the demand of the ſucceflion was made, 
and the cauſe litigated ; the reaſon of which is, that 
though, after the litigation, the poſſeſſor be conſider- 
ed as being unfair, it nevertheleſs is fall doubtful, 
whether he be in the wrong, and it is only by the 
ſentence which is to paſs that it will appear whether his 
claims be ill founded; ſo that the loſs which happens 
to the ſucceſſion, while he is defending his own pre- 
ſumptive rights, cannot be imputed to him, 5 | 
As to the unfair poſſeſſor, a diſtinftion muſt be 
made, whether he appropriated to himſelf the ſucce!- 
ſion by violence, or if he have obtained it without 
uling violence; for example, if he had bought ir 
from the perſon who was in poſſeſſion of it, knowing 
well that the ſeller had no right to it. 

In the firſt caſe, the unfair poſſeſſor muſt be an- 


ſwerable for caſual misfortunes, even though they 


ſhould happen before the litigation; but, in the ſe- 
cond caſe, the unfair poſſeffor is not anſwerable for 
calual misfortunes ; that is to ſay, obliged to pay the 
value of the things periſhed by accident, till after the 
cauſe is litigated with him. | et a 


5221. 
In the fifth place, with reſpect to the caſes in which 
Vol. II. 30 poſteſlors 
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poſſeſſors have a right to exact or deduct the expen- 
ſes laid out by them, it is ſufficient te refer to the 
title of claim of right where that ſubject has been 
treated. See above, ade II. book II. title IV. art. J. 
5 2 6. I 


8 22. 
One may alſo ſee there, in $ 28. the obligations of 
a poſſeſſor's heirs, both fair and unfair, which we 
have there explained clearly and diſtinctly. 


| C33.- 
Though a perſon be heir only for a part of the ſuc. 
ceſſion, as happens when there are coheirs, he has ne- 
vertheleſs a right to raiſe the action above mentioned 
againſt thoſe who poſſeſs the whole ſucceſſion, or on- 
ly a part in quality of heirs or of poſſeſſors; when 
there are ſeveral heirs, and when there is one of them 
who wants to take advantage of the ſpace for delibe- 
rating, the reſt cannot be hindered thereby from de- 
manding, by means of this action, the ſhare which 
alls to them. 
When the defunct leaves, on the one ſide, a ſon, 
and, on the other, a widow with child, the ſon can- 
not demand more than the fourth of the ſucceſſion, 
becauſe ſhe may be delivered of three children. 


8 24, 

When a ſucceſſion is W. not as direct heir, (ul 
heres direftus), but by virtue of a ſubſtitution in truſt, 
one has the action called petitio hereditatis fideicom- 
miſſaria, which is agreeable in every thing to the 
action called petitio hereditatis direfia. See above, 
part II. book VII. title VIII. § 26. 


§ 25. 
When differences ariſe between coheirs concern- 


ing 
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ing the diviſion of the ſucceſſion, or of the ſubjects 


belonging to it, they may get them ſettled by means 
of the action familie erciſcunde. See the following 
title. h | 


§ 26. | 
From the moment that the action peritio bereditatis 
is raiſed againſt a poſſeſſor, he has no longer a right 
to alienate any thing whatever of the ſucceſſion, un- 
leſs the alienation be very neceſſary or advantageous, 
and the judge, afrer taking cogntſance of it, have 
approved it as ſuch by a decree, or unleſs the poſſeſ- 
ſor have given ſufficient ſecurity on that head. 


5 27. 
When a poſſeſſor ſnall render himſelf ſuſpected of 
diſſipation, or ſquandering, or ſhall have but little or 
no fortune, the heir may oblige him to give ſuffi- 
cient ſecurity, by ſureties or pledges, that he will pre- 
ſerve the ſucceſſion, and will not in any wiſe waſte 
or deſtroy it. If he do not bring this ſecurity within 
the ſpace of ſix weeks, the judge ſhall ſettle a cura- 
tor or truſtee for the ſucceſſion ; and our will is, that 
an appeal from ſuch a ſentence do not hinder his ſet- 
tlement, nor have any other effect but that which 


is called devolutive, (quoad effettum devolutivum.) 


C 28. 
Moreover, creditors, and, in particular, legataries, 
ſhall not be obliged to wait till the principal cauſe be - 


decided; but they ſhall have a right to raiſe their 


actions againſt the poſſeſſor, who ſhall be obliged. to 
pay what the judge ſhall declare to be due to them ; 
but the creditors and legataries ſhall give ſecurity, 


that, in caſe afterward the heir deny the debt or the 


legacy, or if he diſpute them, they ſhall reſtore with 
intereſt all that they ſhall receive. That the credi- 
tors and legataries may act with more ſafety, and avoid 


3C2 giving 
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9 C04 I ; 
giving ſecurity, it ſhall be allowable for them to ſue, 
at the ſame time, the heir, in quality of a partner or 
ſharer, (ut conſortem litis), and ſummon him jointly 
with the poſſeſſor. 


When a fair poſſeſſor * alienated the ſucceſſion, 
or any one of the ſubjects making a part of it, and 
when the price which he has drawn for it happening 
to be loſt, he is not conſequently enriched, it is de- 
manded, whether the heir can redemand the ſubjects 
alienated from the purchaſer, when the latter has raiſed 
an action of warranty againſt the ſeller; or if the pur- 
chaſer may demand that the action raiſed againſt him 
by the heir may be ſuſpended, till the principal cauſe 
between him and the ſeller be decided. We think it 
equitable to give place to the claim of right, and, 
without waiting the deciſion of the principal cauſe, to 
oblige the purchaſer to deliver the ſubject, or to de- 

lite it. | 

The caſe would be otherwiſe, if the purchaſer had 

a right to take his recourſe againſt the poſſeſſor, in 
quality of his author or [guaranty ; for, in this caſe, 
the purchaſer could not be obliged to reſtore the ſub- 
ject, becauſe the ſeller would be bound. to indemnify 
the purchaſer; to which he 1s not bound, while the 
principal cauſe 1s not decided, (pendente lite in cauſa 
principali.) Whence it follows, that the deciſion of 
the principal law-fuit between the purchaſer and the 
fair poſſeſſor or ſeller muſt be expected; and if the 
purchafer anſwer immediately the heir's demand, and 
defend the right of his author or guaranty, the princi- 
pal cauſe muſt alſo firſt of all be decided. | 


1 £743 8 30, ee 
And, as it might happen that ſome debtors of the 
ſucceſſion might come to fail during the continuance 
of the law-ſuit, proviſion has been made for that 


caſe, 


Fd 
o 
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caſe, by allowing the poſſeſſor, as well as the heir, to 
ſue thoſe debtors; nevertheleſs, the latter, after being 
decreed to pay, ſhall not be obliged to do ſo to ei- 
ther; but they ſhall depoſite in court bath the capi- 
tal and intereſt due by them to the ſucceſſion. 

When the poſſeſſor and the heir ſhall both ſue the 
debtor, or the latter ſhall object the exception plurium 
intereſſentium, the poſſeſſor and the heir muſt appoint 
one common commiſſioner or attorney. If they do 
not ſo, one ſhall be ſettled for them by authority, who 


ſhall-proſecute the debtor in their name, ſhall recover 


the debt, and ſnall depoſite it till the entire deciſion of 
the principal cauſe. | 5 5 

In caſe both ſhould demand the money to be deli- 
vered to them, and ſhould both offer to give un- 
doubted ſecurity on this head, the judge ſhall prefer 
either the perſon who ſhall be in condition to give the 
beſt ſecurity, or him to whom the money can be in- 
truſted with moſt ſafety, which is left to the pru- 
dence of the judge. | 


; | 

When the demandant, after having raiſed the action 
pelitio bereditatis, ſhall have made no mention of the 
fruits, nor required them to be reſtored, the judge 
cannot, of his own authority, give any decree on 


that head. 


2. - 
The action petitio bereditatis is preſcribed after thirty 
years, even though itſhould be raiſed by the children; 
for we entirely aboliſh the diſtinction of ſome lawyers, 
who have pretended that children have thirty years to 
ſue as a perſon's own heirs, thirty other years to ſue as 
agnats, and thirty years more to raiſe an action as 
cognats. ä . 


TITLE 
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Of the. action of an heir againſt bis cobeir. 
(De judicio familiæ erciſcundæ.) 


f 51. 

Hen there are ſeveral heirs who cannot agree 

concerning the diviſion of the ſucceſſion, or of 
ſome of the things or rights making a part of it, they 

may demand a diviſion of it to be made among them, 

and the action which the laws allow for that purpoſe 

is called a#io familia erciſcundæ. 


| 2. 

The action familiæ WE 1-9 is either direct or ad- 
vantageous; this laſt is allowed to ſuch as are not di- 
rect heirs, ſuch as heirs in truſt, and thoſe who are 
heirs by ſtatutes and by covenants, (heredes ſtatutarii 
et conventionales.) | 


I 3. 

The action familie erciſcunde is mixed; for ſucceſ- 
ſion including rights, both real and perſonal, it fol- 
lows that this action is real with reſpect to real rights, 
and perſonal with reſpect to perſonal engagements ; 
and that, by virtue of a ſuppoſed contract, (ex quaſi 
contractu); becauſe the coheirs, by entering upon the 
inheritance, engage themſelves, ſo to ſpeak, to fulfil 
the defunct's will, who has divided the ſucceſſion a- 
mong them. 


There are none but heirs who can raiſe this action 
againſt each other, and therefore the perſon who 
wants to raiſe it muſt prove his title of coheir, —_ 

| | c 
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he be in poſſeſſion of the hereditary right, (juris be 
reditarii.) 

N. 1. When one of the heirs happens to die, his 
| heirs, whether they be lawful heirs, or called to the 
ſucceſſion by a will, or by the ſtatutes, (Beredes legiti- 
mi, teſtamentarii, vel ſtatutarii), have a right to raiſe 
this action: likewiſe, pupils adopted (impuberes arro- 


gati) may demand, by virtue of this action, the ſhare 
which falls to them. 


N. 2. An heir has alſo a right to demand a divi- 
ſion, contrary to the inclination of his coheirs, even 
though they were minors, and were in poſſeſſion of 
the ſubject to be divided. 

But when the demandant himſelf is a minor, ba 
cannot demand a diviſion without the conſent of 
his curator, and without obtaining from the judge a 
decree allowing the alienation (decretum de alienando) 
of the ſubject to be divided, 

When the diviſion is made in the abſence of one 
of the coheirs, that ſhall infer no prejudice to him, 


5.5. 
The object of this action is not the hereditary 
right ſelf, (with reſpect to which it is not ſuppoſed 
ke chat there has been any diſpute between the co- 
heirs), but the common ſubjects of the ſucceſſion ; 
conſequently not only ſubjects, in which the defunct 
had a real right, are included, but likewiſe all his o- 
ther effects, and perſonal engagements, (præſtationes 

perſonales); that is to ſay, all the rights which were 
due to the defunct, either by contract, or by forfei- 
ture, or by any other means of contracting an 
engagement, (ex contrast, delifio, et variis len 
figuris.) 

Herein is alſo included whatever, after the de- 
funct's death, was acquired to the ſucceſſion by virtue 
of an hereditary right, (ex cauſa hereditatis), as well » 

the 


os 
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the accretions which have happened to it ſince that 
deceaſe. 


86. 
- But, in this action are not included the ſubjects 
which are common by virtue of a ſingular right; for 
example, by virtue of the right of property, nor 
obligations or bonds, which by law are divided a. 
mong heirs. If they be not agreed concerning the 
bonds, the judge ſnall decide which of the heirs is to 
keep them, and ſhall determine what he is to pay to 
the reſt, in proportion to the ſhare which they have 
in them, or elſe the judge ſhall ordain, if the caſe fo 
happen, the bond to be depoſited, or that it be deli- 
vered by authority to a common commiſſioner, or at- 
torney, to recover the debt in due time. But all 
2 does not conſtitute properly a diviſion of the 


This action cannot be raiſed, when the queſtion is 
concerning things. hurtful, pernicious, or infamous; 
Sc.; for example, concerning prohibited books, poi- 
ſons, &c. which ought to be deſtroyed immediately. 


| 988. 

When the defunct has left among the effects of 
ſucceſſion things which he has robbed, or got by any 
other crime, neither can a diviſion of them be demand- 
ed, becauſe they ought to be reſtored immediately, 
and becauſe any perſon might have a right to proſecute 
for reſtitution of them, 1n the ſame way as he is en- 
titled to demand that the ſubjects mentioned in the 
preceding ſection ſhould be deſtroyed. 


When there are documents and vouchers among 
the papers of the ſucceſſion, and which make a part of 
it, they ſhall be delivered into the hands of thoſe to 

; | whom 
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whom. the things which they concern have been given 
in the diviſion. ; 
When the dacuments cannot be divided, the per- 
ſon who has the greateſt, ſhare in the ſucceſſion ſhall, 
remain poſſeſſed, of the originals; if they have equal 
Rares, chance alone ſhall decide with which of the 
heirs they are to continue, without any regard had to 
the age; or the ſex, or the ſtation of the heirs. 
But, indeed, the perſon: who ſhall keep the originals 
mall be obliged, to give to the others, on their com- 
mon charges, collated copies of all the documents in 
his hands. | 
aka 207 31 5 10. 1 
When ancheir raiſes this action familiæ erciſcundæ, to 
obtain a diviſion of a ſubject belonging to the ſucceſ- 
ſion, againſt a perſon whom he believes to be his coheir, 
he does not therehy do any prejudice to himſelf, in caſe 
the perſan whom he ſues be not his coheir ; and if he 
learn afterward, that this pretended coheir has no ſhare 
in the ſucceſſion, he ſhall have, a right to proſecute 
him, by virtue of the action peritio bereditatis, to get 
reſtored to him the ſhare which he ſhall have acquired 
in quality of coheir. eee 3 
When any perſon ſhall be declared heir by a ſentence, 
and when the diviſion of the effects of the ſucceſſion 
ſhall be made in conſequence by the judge, his co- 
heirs ſhall; not after ward be heard againſt the diviſion 
which ſhall be made; even though this laft ſhould 
pretend that the judge had been guilty of an injuſtice 
in recogniſing the firſt for heir, or though he ſhould 
maintain that he was wronged in an enormous man- 
ner by the diviſſon. en 
The caſe would be otherwiſe, if the diviſion were 
not made judicially, and if the coheir had falſely paſſed 
himſelf for ſuch: for, in this caſe, each of the other 
heirs would have a right to demand his ſhare from 
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the falſe coheir, by virtue of the action condi#io inde- 
biti. 
In this caſe the diviſion which may have been made 
may alfo be annulled, on account 1 wrong, 
but not if the wrong be of ſmall importance. Never- 
thelefs, it ſhall not be annulled, 1.) When both par- 
ties were not ignorant of the inequality ; 2.) Or have 
tranſacted with reſpect to the wrong; 3.) Or if chance 
have decided the portions of the perſons concerned; 
or, 4.) If the inequality took place only after the di- 
viſion was made. e. 
| § 11. | 

We have already decreed above what the judge is 
to obſerve by his office in ſuch a diviſion. See the 
title concerning the action communi dividunds. 


3 5 12. 

When the ſucceſſion is once divided, and there ſhall 
ſtill remain ſome things common among the heirs, the 
diviſion of them cannot be demanded by virtue of the 
action familiæ erciſcunde, but the action communi divi- 
dundo muſt be raiſed, which takes place for things 
common to ſeveral perſons. | 


After the diviſion of the ſucceſſion, and of all the 
things which make part of it, the coheirs ought mu- 
tually to warrant to each other their ſhares that is to 
ſay, ſtop eviction, (eviti:onem preftant), ſuppoſe even 
the diviſion had been made by the teſtator. 


3 * 8 

When an heir has poſſeſſed for thirty years a thing 
belonging to the ſucceſſion, without its being divided, 
the coheir ſhall have no longer a fight to raiſe an ac- 
tion againſt him on account of that thing, nor to de- 
mand it to be divided. The caſe would be otherwiſe 
if the queſtion were about a common ſubject which 

one had poſſeſſed for thirty years. 1 
. BOOK 


\ 
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B O O K vIII. 
er 
Seien & the eighth, i e 


C 1. | 
Fter kavkig rreated in the preceding book 
A of wills, we muſt proceed to the ſubje& of 
legacies, which can be made only nn a will. 


52. 
In title II. ſhall be ſhown in general what * 
are, and how they may be left. 


§ 3. 
We hall treat in title III. of annual legacies, (a 
annuis legatis), and of their effect. 


8 4. ot” | * Ii 
In title IV. ſhall be WF. ar is to be included 


in legacies of perſonal ſervitudes. 


5 
And i in title V. what is to be underſtood by 45 
cies of real ſervitudes. 


8 6. 
In title VI. ſhall be ſhown that a huſband may leave 


a preferable legacy to his wife of the portion which 
he has received from her, (de dote prelegata.) 


S 7. 

In title VII. we ſhall treat of legacies made to a 
debtor of what he may be owing, (de liberatione 42 
gata.) 

3 D 2 88. 
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$8. 
In title VIII. ſhall be treated of the legacy of choice, 
(de optione leguta), and of the effect of that legacy. 


In title IX. of the legacy of a land- eſtate or coun. 
* which is furmfhed and provided with ne- 
ſſary things for the aer ement of a farm, (de fundo 


fo, Sc. legato), or of its inventory, and what is 
included in it. 


§ 10. 

In title X. of legacies conſiſting in gold, ſilver, 
money, ornaments, and cloaths, 44 of what I in- 
claude. 

$i 11. 
In title XI. of an indefinite legacy of furniture, and 
of its extent, (de r legata. ) 


§ 12. : 
In title XII. of a legacy of houſehold proviſion, 
and. of what! It inchaces, (de _ em ) 


| © 13, 
In title XIII. of legacies conſiſting in corn, wine, 
or oil, and of what is Are by theſe legacies. 


8 14. \, | 

In title XIV. of a legacy of maintenance or ali- 

ment, (alimenta), or only of a legacy of board, (ciba- 
ria), and of what js comprehended in it. 


| S 15. 

In title XV. of the legacy of a peculiar, which a 
father leaves to his children, and of what muſt be un- 
derſtood thereby. 

§ 16. 
Of the conditions, proofs, cauſes, and burdens an- 


nexed to legacies, (de conditionibus, demonſtrationibus, 
cauſis, et modis legatorum.) 


S 17. 
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$ 17. 
In title XVII. of the time at which, and after 


which POP I W n N 
gati cedat. ) 


6 18. i YG 

In title XVIII. of the ſecurity which the hiekt is ab. 

liged to give to the legatary, when the legacy is to 

be paid after a certain time, (ut anon We 6 
veatur.) 


8 


19; | 
In fine, in title XIX. ſhall be ſhown | Bw Wees 
are null, or may be annulled or revoked, which hap- 
pens in ſeveral ways, namely, 1.) When the teſtator 
takes from the legatary the legacy which he had. teft 
him, and revokes it, art. I. 2.) When the legacy it- 
ſelf cannot ſubſiſt, art. II. 3.) When the reſtator's 
ſettlements are doubtful, art. III. 4.) When the le- 
gary is null in law, (legatum ip/o jure nullum), art. IV. 
5.) When a legacy i is reckoned as not executed, (pro 
non ſcripto), art. V. 6.) When the legatary is depri- 
ved of the legacy, becauſe he rendered himſelf un- 
worthy of it, art. VI. 7.) When the teſtator has 
made a miſtake in the 3 of the legatary, or in 
the thing left in legacy, art. VII. 


i | 
4 T 9 | 
Of legacies. | 


(De legatis.) 


| S 1 

A Legacy is a gift which a teſtator makes in 10 
will in favour of the legatary, and which is to 

be paid by the heir. 


§2. 


1 
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1 § 2. 
Thus a legacy is founded on the teſtator's will, 
who ought to declare it in a plain and diſtinct man- 
ner; whence it follows that a legacy cannot be made 

by ſigns. Bn; 
But it is indifferent whether a teſtator declare his 
intention in a direct manner, (verbis direftis), by 
expreſſing himſelf, for example, thus: My heir ſpall 
ay one hundred rix-dollars to Mævius; or if he expreſs 
himſelf in an indirect manner, (verbis obliquis), by ſay- 


ing, for example, I require my beir to pay one hungred 
rix · dollars to Mævius. of 


| 55 $ 3, 

It is principally requiſite for the validity of a le- 

cy, that it be made by the teſtator in his will, 
whence it follows, that it is ſuppoſed that he is capa- 
ble of making a will. 4 
A legacy is not then valid, a) When the teſtator is 
incapable of making a will; b) When the legacy is 
not made in a will, but in a codicil, or when the heirs 
inteſtate or at law are required only by a billet or 
note to pay the legacy, 


Thoſe who reap any advantage from the will, are 
the only perſons whom the teſtator can bind to pay 
the legacies : among theſe are, a) The firſt heir whom 
he appoints; b) The ſecond heir, whom he ſubſti- 
tutes to the firſt, whether he be an heir direct or in 
truſt; likewiſe, c) The heirs of the heir whom he 
has nominated; but he can only impoſe that burden 
on this laſt to the extent of the portion to which he 
has been called to ſucceed. The reaſon of which is, 
that the heir of the heir is alſo bound to be anſwer- 
able for the teſtator's deeds. In fine, d) The teſtator 
is alſo intitled to burden the legatary with — 
the 
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the legacy to a third party, whether after a certain 
time, or after the legatary's death. 

N. 1. When a teſtator burdens thoſe who reap no 
advantage from his will to pay the legacies le 
him, for example, if he order his ſon whom he diſin- 
herits to pay a hundred rix-dollars to Caius, the le- 
gacy is invalid, even though it were made in favour 
of a pious community. 

N. 2. Moreover, it is plain that the ſubſtitute is 
alſo bound to pay the legacies with which the heir 
nominated was burdened, unleſs the teſtator have ex- 
preſsly ordered the contrary. 


S 5. 

Legacies can be left only to thoſe who are capable 
of receiving by will ; but it is ſufficient if the lega- 
taries have a capacity at the time of making the will 
and of the teſtator's death, and their incapacity in the 
interval between theſe two times could do them no 
prejudice. ! 

N. 1. Among capable perſons are reckoned au- 
thoriſed bodies or colleges, religious communities, ci- 
ties, or churches, Sc.; but what is left in legacy to 
thoſe bodies or communities belongs to them, and 
the particular perſons who compoſe them cannot de- 
_ it to be divided in order to their drawing their 

re. 5 

N. 2. When a legacy is made to a biſhop, to a pre- 
late, to a paſtor, to a burgomaſter, Fc. the chapter, 
church, city, Sc. cannot appropriate to themſelves the 
legacy, unleſs the will at the ſame time mention thoſe 
who ſhall ſucceed them in their offices. | 


| S 6. 
When a legacy is made in general in favour of the 
poor, without expreſſing any place, the preference 
ſhall be given to the poor of the church of which the 
defun& was a member. 3 
15 
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N. 1. When the teſtator was member of no part 
cular church, or was a ſtranger or foreigner, the le. 
gacies ſhall. belong to all the poor of e 
which he * his reſidence. 


S 7. 

When a eftator mal make a legacy to Kis 1 poor re- 
lations in general, the preference ſhall be given to, 
a) The relations who have no fortune, and whom their 
age or indiſpoſition, &c. incapacitate from gaining 
any thing whatever; and, b) After them ſhall be pre- 
ferred thoſe of the relations who are obliged to labour 
with their hands to gain a ſubſiſtence, even though 
they had otherwiſe ſome little fortune; c) When there 
are ſeveral poor relations who are to have a ſhare in 
the teſtator's liberality, it muſt, nevertheleſs, in ma- 
king the diſtribution, be conſidered what debts they 
king the number of the children with which they are 
burdened, and the rank which they hold, &c. and we 
refer ourſelves entirely on this head to the diſcretion 
and judgment of our courts of juſtice, to hom we 
intruſt this matter. 

$ 8, 

When a ui is ke to God, or to ond ſaint, 6 
is the practice in the Roman church, the — 
ſhall be laid out on the neceſſary expenſes of the 
church, and of divine worſhip, as alſo in the mainte- 
nance of the poor, if there be no other means of pro- 
viding for them. In this laſt caſe ſhall be admitted 
in general the poor of the place in which the teſtator 
had his reſidence, unleſs, when the legacy is made to 
a ſaint, there were fome church of which that faint 
was the patron, which ſhall be preferred; and if there 
be ſeveral churches of the fame order, the preference 
ſhall be given to the pooreſt, * 


In all the caſes juſt — — the capital itſelf ſhall 
| f not 
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not be touched, but it ſhall be laid out on good ſe- 
curity, and the intereſt of it diſtributed to the poor. 
The caſe would be otherwiſe if it were but a ſmall 
ſum, given with an intention to be diſtributed to the 
poor. 


by the chapter and the elders, in churches by the 
miniſters and elders, in hoſpitals by their adminiſtra- 
tors, whom we intruſt with that care by theſe pre- 
ſents, recommending to them to make the diviſion of 
the alms to the moſt neceſſitous, and conſcientiouſly. 

N. 2. We do not deſign however thereby to de- 

rive of the diſtribution thoſe in whom charitable. te- 


ſtators ſhall have a confidence, and whom they ſhall 


name in their wills, to diſtribute their liberality, who 
ſhall continue intruſted with it. | 1 


510. 


A teſtator may leave a legacy to an unknown per- 


ſon, provided the perſon can be known afterward; 


wherefore a legacy left to a poſthumous child is valid, 


provided the child be born ahve. 


| 811. 

The ſame thing may be left in legacy jointly to two 
or more legataries; if the one happen to fail, the 
heir nominated ſhall acquire his ſhare, and not the 
other legatary, becauſe we have entirely aboliſhed the 
right of accretion, | He hi 


. © Yb 3 

Legacies cannot be left, 1.) To ſuch as are inca- 
pable of receiving by will; among whom are reckon- 
ed Pagans and Jews, as well as ſuch as are not of one 
of the three religions tolerated in the empire. See 
above, § 5. 8 | 

2.) As to the legacies which are reckoned as not 
executed (pro non ſcriptis), and to ſuch as are left to 

Vol. II, = 2 perſons 


N. 1. The diſtribution ſhall be made in chapters 


1 
| 
|; 

| 
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perſons who are deprived of them on account of theit 
unworthineſs, they ſhall be treated of below, tit. XIX. 
art. V. & VI. 
3.) Neither can a legacy be left to a perſon ſo un- 
nown as not to be diſcovered, whatever inquiries 
are made about him. 

4.) A teſtator cannot leave a legacy to the heir 
whom he has appointed, becauſe this laſt would be at 
the ſame time debtor and creditor; but, a) He may 
leave a legacy to his heir's children. b) He may alſo 
leave a legacy to his heir when there are coheirs; but 
in this caſe a diſtinction muſt be made whether he have 
burdened the coheir alone with paying the legacy, or 
if he have ordered in general that a hundred rix-dol- 
lars ſhall be paid to the heir. 

In the firſt caſe, the legacy ſhall be taken wholly 
out of the coheir's portion; but in the ſecond, the 
legacy ſhall ſubſiſt only proportionally to the ſhare 
which the coheir ought to pay of it, and conſequent- 
ly only for the half, when there are but two heirs. 
And with reſpect to the other half, which the heir 
would be obliged to pay to himſelf, the legacy ſhall 
be invalid, and that half ſhall remain in the maſs of 
the ſucceſſion. | | 

5.) For the ſame reaſon the legacies which a teſta- 
tor might leave of the ſame thing to his two heirs 
would be invalid, unleſs there were alſo a third heir; 
for in this caſe the legacy ſhall be valid proportion- 
ally to what that third heir ſhall be bound to pay of 
it, that is to ſay, for the third, and the two other 
thirds which the two heirs ſhould have paid to them- 
ſelves ſhall remain in the maſs of the ſucceſſion. 


13. | 

When a teſtator ſhall nominate ſeveral heirs, and 
ſhall leave in legacy to one of them a thing or ſubject 
by way of præcipuum; that is to ſay, which is to be * 
| | | ducte 
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ducted before proceeding to the diviſion, the heir 
ſhall acquire the thing in right of heir, (jure heredis), 
with regard to the ſhare which he owes to himſelf, 
and by right of legacy, (jure legati), with regard to 
the ſhares in which the coheirs are bound to him. 


C 14. 
A perſon has uſually a right to leave in legacies all 
kind of ſubjects, moveable or immoveable, corporeal 
or incorporeal; legacies may alſo conſiſt in ſingle 


things, or in a generality of effects, (in rebus ſingula- 


ribus ac uni verſis); likewiſe in things of a certain ſpe- 
cies, of a certain kind, or of a certain quantity; the 
legatary may even be bound to. do certain things, 


(alla. ) 
& 15. 


Thus a man may leave in legacy, 1.) Both perſonal 
ſervitudes, namely, uſufruct, uſe, and inhabitation; 
and real ſervitudes. Theſe two kinds of legages ſhall 
be treated of in titles IV. and V. following. 


| 516. 

II.) A teſtator may leave in legacy, in the ſecond 
place, a generality of effects, (res univerſas); he may 
conſequently give all his effects (omnia bona) to the 
legatary; as alſo a portion of his effects, and even a 
portion of the ſucceſſion, but not all the ſucceſſion, 
(totam hereditatem.) See below, § 35. 


C 17. 

In a legacy of all the effects (omnium bonorum) is 
'ncluded every thing which makes a part of the teſta- 
tor's effects, both the ſubjects moveable and immove- 
able, and thoſe corporeal and incorporeal. 

N. 1. Such a legatary is not an heir, but all the 
rights of the ſucceſſion, both active and paſſive, (7urs 
ackiva et paſſiva), ſolely concern the heir appointed, 
who only can raiſe the hereditary actions, (acfioner he- 

3 E 2 reditarias), 


404 PART II. Book VIII. Tarts II. 


reditarias), and be ſued in virtue of theſe actions. 

N. 2. But the heir ſhall not be obliged to deliver 
the effects to the legatary till after deducting the debts 
due by the defunct, (nf deducto ære alieno); and as 
to the Falcidian fourth, he ſhall not have a right to 
deduct it. 

N. 3. If he be afraid to act as heir, the legataries 
Mall not ſuffer for that reaſon, but, on. their account, 
the ſucceſſion ſhall be reckoned in law as if it had 
been accepted, (pro. adita), and ſhall moreover fall 
to the heir inteſtate ; but if the latter refuſe likewiſe 
to accept it, a truſtee ſhall be eſtabliſhed on the ſuc- 
ceſſion. 

N. 4. We ſhall explain below, title IV. what is to 
be obſerved when all the effects are not left in le- 
gacy, but only the uſufruct of all the effects, (um- 
fruttum omnium bonorum.) * 

N. g. When a teſtator ſhall leave in legacy a por- 
tion of his ſucceſſion, (portionem bereditatis), the le- 
gatary ſhall not thereby become heir, and ſhall nor 
acquire an hereditary right, conſequently he cannot 
raiſe the action petitio hereditatis, nor ſue the creditors 
of the ſucceſſion, nor be ſued by them; the reaſon of 
which is, that he does not acquire the ſucceſſion in 
virtue of an univerſal title, but by a particular title, 
namely, by a legacy, (iitulo legati.) 

N. 6. He may nevertheleſs be bound by the heir 
to bear the burdens, and pay the debts proportionally 
to the ſhare allotted to him. | 

N. 7. The heir has alſo the choice, either of giving 
ro the legatary his portion in kind, and of yielding to 
him, for example, the actions in proportion to what 
is left him in legacy, when the ſucceſſion may be con- 
veniently divided; or to pay him the value of his por- 


tion. 


In the firſt caſe, the Iegatary has a right, by virtue 
of 


e 
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of the ceſſion made to him to raiſe againſt the heredi- 
tary creditors the direct action, (actionem direttam.) 

N. 8. When one has left in legacy a ſhare of his 
effects, (portionem bonorum), the legatary is not obli- 
ged to take any burden upon him, but the heir ought 


to deliver him his ſhare, after deducting the burdens; 


for among the effects is reckoned only what remains 
after the debts are paid. 17 8 
N. ꝙ When the perſon who is obliged to pay the 


legacy left to the legatary of a portion of the effects, 


ſhall have received any fruits after the teſtator's death, 
he ſhall not be obliged to be accountable for them to 
the legatary, provided he have not been backward in 
paying the legacy.  _ 
4 J 18. | , 
III.) A perſon may, in the third place, leave a legacy 
of a thing of a certain kind or ſpecies, (genus), that is 
to ſay, of a thing of which there are ſeveral individuals 
of the ſame ſpecies among the effects left by the te- 
ſtator. Thus the legacy which a teſtator ſhall leave 
in general of a horſe, of a ſneep, of an ox, of a houſe, 
of a farm, of a dog, Sc. ſhall be valid, when he ſhall 
leave horſes, ſheep, houſes, farms, dogs. by 500 
But it is aſked to whom ought the right of choice 
among the different individuals to belong? It ap- 


pears juſt to allow the choice to the legatary whom 


the teſtator deſigned to favour, even though the te- 
ſtator had burdened the heir with giving him a thing 
of a certain ſpecies, for example, a horſe in general. 

N. 1. But the legatary has not a right to chuſe 
what is beſt; he muſt be ſatisfied with what is a me- 
dium between the beſt and the worſt; and if he can- 
not agree with the heir upon the choice, the judge 
ſhall ſettle the difference. The caſe would be other- 
wiſe, if the teſtator had formerly given the choice or 
option to the legatary. See the title which treats of 
optionary legacies, (de optione legata.) 


N. 2. 
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N. 2. When a teſtator has but two things of tlie 
ſame ſpecies, the legatary ſhall be obliged to content 
himſelf with the leaſt. 

N. 3. But if there be but one at the time of the 
teſtator's deceaſe, it ſhall belong to the legatary. 

It is requiſite, for the validity of a legacy of a 
thing of a certain kind or ſpecies, 1.) That the thing 
be exiſtent among the teſtator's effects: for, if a te- 

ſtator leave a legacy, for example, to any one of a 
horſe in general, the legacy ſhall be null, if the teſtator 
have no horſes, and the heir ſnall not even be obliged 
to pay the value of one, becauſe this legacy is equal to 
that of a thing unknown, (rei ignorate). - The legacy 
muſt, 2.) Be capable of procuring ſome advantage to 
the legatary ; whence it follows that the legacy of 
a beaſt, or of an animal in general, would be null, 
by reaſon that the legacy might be paid by deliver- 
ing to the legatary, for example, a moule. 


IV.) A teſtator may, in the fourth place, leave in 
legacy a certain quantity, and declare, for example, 
that he leaves to Titius a hundred rix-dollars, ten 
barrels of wine, two wiſpels of rye. - | 

When the teſtator, in leaving in legacy, a certain 
quantity, has added the ſtock or veſſel out of which 
the quantity may be taken, a diſtinction muſt be made 
whether the ſtock was mentioned demonſtrationis gra- 
tia, that is to ſay, to ſhew out of what place that 
quantity is to be taken, or taxationis gratia; that is to 
ſay, to rate or value the legacy, which is gonfined to 
the 1 of the lands or ſtock, or content of the 
veſſel. 

N. 1. It is uſually preſumed, that the teſtator add- 
ed the lands, or the veſſel, only to ſhow where the 
quantity left in legacy was to be found, (demon- 
Atrationis gratia). Whence it follows, that the heir 

is 


E 
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is bound, when there is not found, in the place point- 
ed out by the teſtator, all the quantity left by him 
in legacy, to ſupply what is wanting of it; for though 
the teſtator may have thought that the quantity left 
by him in legacy would be Bund there, that miſtake 
of his ought not to prejudice the legatary. Thus, 
when a teſtator ſhall leave in legacy a hundred rix- 
dollars out of his ſtrong box, ten barrels of wine of 
his vineyard or out of the tun, Ne 1. two buſhels of 
rye out of his farm, the heir 1s obliged to give the 
whole quantity left in legacy, even though he ſhould 
not draw the half of it out of the lands, out of the vine- 
yard, or out of the farm, or though he ſhould not have 
found in the tun, or in the ſtrong box, the half of 
the quantity which the teſtator has left in legacy. 
N. 2. The caſe would be otherwiſe, if it appeared 
chat the teſtator deſigned to limit his liberality to 
what might be produced out of the lands, or found 
in the tun or in the ſtrong box; for example, when 
he leaves in legacy to Caius: the incomes of his lands, 
which he rated at a thouſand rix-dollars, or the ten 
barrels of wine which might be produced of the 
next vintage, or the four barrels af: wine that may 
be found in the tun, Ne 1.; or the thouſand rix-dol- 
lars which are in the ſtrong box; in theſe caſes it is 
reckoned that the lands, or the veſſel, was added to 
the legacy, (taxationis gratia), to point out preciſely 
what the teſtator deſigned to leave in legacy, namely, 
the quantity which might be drawn out of the lands, 
or which might be contained 1n the veſſel. And, in 
this caſe, the heir ſhall not be obliged to give to the 
legatary more than ſhall be drawn out of the lands, 
from the vineyard, or from the farm, or than ſhall 
in fact be found in the tun, or in the ſtrong box. 
N. 3. When the lands, from whence the legacy is 
to be drawn, happen to be alienated, the legata 
may exa the quantity left him from all ſuch as are 
in 
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in poſſeſſion of the lands: the reaſon of which is, that 
the lands themſelves are anſwerable for it. 

N. 4. When a teſtator ſhall bequeath a capital ſum, 
under the condition, that, as long as the heir ſhall 
not pay the legacy, he ſhall pay the intereſt of it at 
eight per cent. the heir nevertheleſs ſhall be obliged to 
pay the intereſt only on the footing of the King's 
rate. 

8 20. 

V.) A man may, in the fifth place, leave in 1 an 
expectation, (/pem) ; for example, when a teſtator be- 
queaths a thing which was - promiſed to him condi- 
tionally, or which was carried off from him by the ene- 
my, becauſe there is, even in this laſt caſe, ſome 
hopes of recovering it, by the law of repriſal, (jure 

poſtliminii.) 

We have ſhown elſewhere, that this legacy of an 
expectation gives a true right to the legatary, though 
it be dependent on an event, and that, conſequently, 
the legacy is pure and ſimple; it is only the obliga- 
tion to pay it which is ſuſpended, and which depends 
on an uncertain event: wherefore alſo this; legacy is 
tranſmitted to heirs. 

N. 1. 1t is a legacy like the preceding, when a man 
bequeaths the fruics which ſhall ariſe from an heri- 
tage; for when no fruits ariſe from it, the heir is nat 


ere to furniſh any to the legatary. 


92 
VI.) The teſtator has alſo a right to leaye in legs- 
cy a thing in diſpute, (rem litigioſam) ; that is to ſay, 
a thing on which another has formed claims, and con- 
cerning which there is a law-ſuit. 
But, in this caſe, the heir ſhall be obliged to give 
to the legatary only what the judge ſhall decree “for 
him; provided always that he ſhall proſecute the ſuit 
at his charges, and that the legatary may inte pon 
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u his own name, (uo jure), in caſe the heir do not 
beſtow, on the proſecution of the cauſe, all the dili- 


all gence requiſite. = | | 
N. 1. That takes place, however, only when the 


« teſtator knew that the thing was diſputed, (ves litigioſa), 
„ WY cod it is the beir's buſineſs to prove that the teſtator 


knew of it ; for, if the teſtator was ignorant of it, 
the heir is obliged to pay the legacy in full, or to 
its value ; and the legatary cannot be conſtrained 


* Plant the iſſue of the law -· ſuit. | 


1. N. 2. When the heir gains the law-ſuit, the lepa- 
* tary, who is by right (ine jure) the proprietor of the 
thing left in legacy, ig entitled to redemand it from 
- all fuch as are in poſſetion 


1 ” 


= 


: $ 22, f 
ry VII.) A perſon may, in the ſeventh place, bequeath 
2 common. thing or ſubject, (rem communem), that 


N is to lay, a FAG UN which others, beſides the teſta- 

1 tor, have alſo a ſhare: but ſuch a legacy will have 

„ is effect only for the ſhare which belonged to the 
teſtator. 1 | 

an E i e —— 

A man may alſo leave in legacy the right which he 

* has in a thing or ſubject belonging to another, (jus 

Qt : | | 

in re aliena); for example, the right of emphyteu/is, or 

long leaſe, of ſurface, &c. (emphyteuſin et ſuperficiem ;) 
but likewiſe, in this caſe, the legacy is valid only fo 

1 far as the teſtator's right ſubſiſts, and ceaſes to have 

any effect when that happens to be extinguiſhed. 

N. 1. When the teſtator acquires in full right (ↄleno 
jure) before his death the thing bequeathed, by virtue 

5 of what is called in law conſolidation, (per conſolida- 

or den), the heir is obliged to pay the legacy com- 

it pletely. | | * of ber 

ſe i 8 24. | 

VIII.) A man may, in the eighth place, bequeath a 
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thing of which he has indeed the property, but which i 
is pawned to another, (rem alii pignore datam.) - le 
N. 1. When the teſtator knew the thing was pawn- Ml Þ 
ed, which the legatary ſhall be obliged to prove, the 
heir ſhall be bound to pay the debt for redeeming the ll * 
thing left in legacy, and to deliver it to the legatary, Ml ' 
even though the latter might have known that the ll ' 
thing bequeathed was pawned to another: this obli- ! 
| 

. 


gation of redeeming the thing left in legacy ſhall like. 
wiſe fall upon the heir, when the teſtator ſhall have 
pawned it after the will was made. _ 

N. 2. If the teſtator were ignorant that the thing 
left in legacy was pawned, it would belong to the 
legatary to redeem it, unleſs the teſtator had expreſsly 
ordered the heir to redeem it, even in this caſe. 

| "I „„ | 

IX.) A perfon may, in the ninth place, leave in 
legacy a thing belonging in property to the heir, (ren 
heredis); for he is obliged to be anſwerable for the 
r * 5 
VN. 1. If the heir, being ignorant of this ſettle- 
ment of the teſtator, had alienated the thing left in 


3 r — ee . e 
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| The teſtator has alſo. a right to leave in legacy 1 
thing belonging to the heir of the perſon whom he 
makes his own heir. See above, F 4. 


. Y | | s {94 ; 8 27. ; ” E 
X.) A teſtator may, in the tenth place, bequeath 
a thing which does not belong to him, (rem alienam), 
when he knows that'it does not belong to him ; and, 
I” ES | 5 n 


lega- 
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in Bis caſe, the heirwill be obliged to buy the thing 
left in legacy, to deliver it to the legatary, or to 
pay him the value of it. ' 

N. 1. When the teſtator did not know that the 
thing left in legacy belonged to another, but thought 
it was his own, the thing left in legacy cannot be de- 
manded, and the heir ſhall not even be abliged to 
pay its value. The caſe would be otherwiſe, if the 
legacy had been left to a perſon related or allied to 
me teſtator in the third degree. 

N. 2. When it is uncertain whether the teſtatot 
knew that the thin belonged to another, the lega- 
ary ſhall be obliged to prove that the teſtator knew 
that it was not his own. 

N. z. When the teſtator, after having Saeed 
A thing which he knew did not belong to him, after- 
wards acquires it, it muſt be diſtinguiſhed whether he 
have done ſo gratuitouſly or for an onerous clue for 
exaraple, by a purchaſe. | 

In the firſt caſe, the heir is not obliged to pay the 
legacy. The caſe would be otherwiſe if he had not 
obrained the thing itſelf, and had only acquired its 
value gratuitouſly ; tor he who has received only the 
value of the thing, has not acquired the thing itſelf. 

In the ſecond caſe, the heir is obliged to pay the 
legacy; the reaſon of which is, that it is preſumed 
the teſtator bought it, that the legacy might not be 
ineffectual. 

N. 4. If the teſtator had acquired only a part of the 
thing left in legacy, the heir would be obliged to de- 
ver to the legatary only the part which the teſtator 
has — 

928. 
XI) A teſtator may, in the eleventh place, leave 


| in legacy a debt (omen) ; that is to ſay, what a third 


party owes him: in this caſe, the heir is not obliged 


to pay to the legatary preciſely the ſum due, bur it 
3F2 | is 
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is ſufficient to have yielded to him the action; for, 
by that ceſſion, the legatary has a right to raiſe even 
the direct action againſt-the third party debtor to the 
teſtator. 415 enen 902 nod” ON 


(RIG: 14 gn 0:3 $29, Oy 561 * 

XII.) We have already ** notice above, that 
works to be done may be left in legacy; a man may, 
for example, ordain his heir to repair Caius's houſe, 
to free him of his debts, c. e 

N. 1. A perſon may leave in legacy perſonal ſervi- 
ces, or handy-works, (operas), and charge his heir 
with them. When the teſtator ſhall diſpoſe of the la. 
bours of a third party in fayour of the legatary, the 
heir ſhall pay him the eſtimation of them. 

N. 2. When a perſon leaves in legacy ſervices or la- 
bours, (operas), the obligation of executing the teſta- 
tor's will, does not begin from the teſtator's death, 
but from the day that the legatary demanded the per- 
formance of the defunQ's ſettlements, i 

VN. 3. This legacy of labour or ſervices is not loſt 
entirely by not uſing ; 1t would be loſt however, a) By 
uſucapion, if the legatary had demanded the execu- 
tion of. the teſtator's ſettlement, and the heir had re- 

fuſed it; b) And by diſuſe continued for thirty years, 
See. above, book III. tit. V. $ 26. and ibid. 5 36. 

N. 4. This legacy of labours or ſervices is not 2 
ſervitude, unleſs there be two neighbouring eſtates or 
heritages, and the labours be for the advantage of 
one of the two ſubjects. 

N. 5. It is requiſite that the works to be done, 
(fadta), be not extravagant, infamous, or againſt 
good manners, for ſuch legacies would be invalid. 

N. 6. It is alſo neceſſary that the works to be done, 
(fas), that is to ſay, the engagements which the 
teſtator impoſes, be things of which the teſtator may 
diſpoſe: thus, when the teſtator orders his heir to pay 
the debts of Caius, who has been proſcribed, that 


legacy 
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legacy is invalid, becauſe: the teſtator, has not a right 


to leave a legacy to a proſcribed perſon. 


fb ef 7.7: j* 70 8 30. 7 ..3z1 E | ; | 
I.) A perſon cannot leave in legacy things which 
are not ſubjects of commerce, and Which cannot paſs 


from the teſtator to the uſe of the legatary z among 


theſe things are reckoned, a) Things common by the 
law of nations; b) Things ſacred, holy, and religious; 
ſo that the heir is not even obliged to pay their 
eſtimation to the legatary, nor the fine or penalty, 
which the teſtator has annexed to the non- performance 
, Sr 0504 756, 
N. 1. This legacy would not become valid, even 
though the thing left in legacy ſhould return into 
commerce aftet the will was made. The reaſon of 
which is, that what is null from the beginning can- 


not by any means become valid afterward. 


N. 2. The caſe would be otherwiſe, if the thing 
were out of commerce only with reſpect to the heir, 
(extra commercium heredis), in which caſe he ſhall pay 
its valuation to the legatary, © NG 

N. 3. The legacy mentioned would likewiſe be 


valid, if the thing were bequeathed only conditional- 


ly, namely, when it ſhall: ceaſe to be out of com- 
merce. | it 18075 | | 
N. 4. In fine, it muſt be obſerved that things ſa- 
cred may be left in legacy for a ſacred · uſe, and 
things religious for a religious uſe. bf 


2 


831 


II.) A teſtator cannot, in the ſecond place, leave 


in legacy a thing belonging in property to the lega- 
tary, (rem legatario propriem), at the time of making 
the will, eyen though he may have thought that the 
thing was his own, and that he had a right to diſpoſe 
of it. This legacy ſhall not even be valid, though it 
ſhould happen afterward that the legatary * airly 
ienate 
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alienate the thing left to him in legacy; neither 
can the legatary claim its value from the heir. 

N. 1. The caſe would be otherwiſe if the legata- 
ry's right in the thing left to him in legacy were li- 
mited to a certain time, or were revocable: for, in 
this caſe, the heir would be obliged to procure to 
the legatary the full property of the thing left in le- 
gacy, and to deliver it to him free from all burdens. 

2.) If the teſtator had annexed the condition, 
namely, when the thing ſhall ceaſe to belong to the lega- 
tary, in which caſe the heir ſhall be bound to pay the 
legacy, when the condition ſhall happen to exiſt, 

3.) If the teſtator really believe that the thing. 
which he leaves in legacy belongs in property to the 
legatary, and if, nevertheleſs, it really belong to the 
teſtator, the truth of the fact is preferred to the te- 
ſtator's miſtake, (plus enim eſt in veritate quam opi- 
nione.) „ ee 5 
4.) If the legatary have acquired the thing left in 
legacy only after the will was made, in which caſe the 
heir is bound to pay him the value of it. 


” 


| 5 % 8592. 8 | 
III.) A legacy, in the third place, is not valid, 
when the teſtator leaves in legacy a thing which is 
not his own, and of which he believed himſelf the 
owner, and that he could diſpoſe of it. See above, 


C357, Tee; 


1 

IV,) A legacy, in the fourth place, is null, when 
the teſtator bequeaths a thing which is no longer ex- 
iſtent; for example, when he leaves in legacy his 
horſe which is dead, or an eſtate which was ſunk by 
an earthquake, G And, in this caſe, the heir is 
not obliged to pay the value of the thing left in le- 
gacy, nor the penalty annexed by the teſtator to the 

non- performance of his will. x 
W x 
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N. 1. The caſe is otherwiſe if the thing may exiſt, 
though it does not actually exiſt: ſee above, 5 20. 
In the mean time, the heir is obliged to give ſecurity 
for all the time the uncertainty or hope continues. 


$.34. rt 4.70 
V.) A legacy is not valid, in the fifth place, when 
it is uſeleſs; that is to ſay, when the legatary can 
make no uſe of it, for example, when a beaſt or an 
animal, in general, is left him in legacy; ſee above, 
$ 18. ; or when a debtor leaves in legacy to his cre- 
ditor what he owes him. | Gra 
The caſe would be different, if the legacy contain- 
ed more than the debt; for example, if the debtor 
left in legacy, purely and ſimply, what he owes t6 
him only conditionally ; or, if the debtor was indebt- 
ed to the creditor only in virtue of a perſonal obliga- 
tion ; for the legatary acquires, by the legacy, a real 
action: likewiſe, if the debtor had a right to object 
an exception, which falls in law by reaſon of the 
legacy; or, in fine, if the creditor received any ad- 
vantage with reſpect to the place of payment, Sc. 
N. 1. When what the legacy contains more than 
the debt happens to ceaſe, after the will was made, 
and before the teſtator's death, the legacy ſubſiſts be- 
cauſe it was once valid; but, if its utility ceaſe after 
the teſtator's death, the legacy does not thereby be- 
come uſeful, .. __ | | 355 
N. 2. When a teſtator leaves in legacy a hundred 
rix-dollars to his creditor, without mentioning what 
he owes him, this legacy ought to be paid in particu- 
lar; and the heir ought to pay the hundred rix-dol- 
lars to the creditor beſides the debt, even though the 
legacy ſhould amount to the ſame ſum : the heir could 
not then object compenſation to the creditor, unleſs 
he could prove that the teſtator's intention was in 
= to make no difference between the legacy and the 


* 


535. 
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Vl.) teftator cannot, in the fixth place, leave 
in legacy the whole ſucceſſion: the reaſon of which 
is, that ſuch an univerſal right cannot be transferred 
by a ſingular right, (itulp ſmgulari :) but it ought to 
be transferred by an univerſal right, (zitulo univerſal; :) 
nevertheleſs, it has been ſeen that a man may leave in 
legacy a part of the ſucceſſion, and we have treated 
above of the effect of that legacy. Ste 5 16. 


; | 3 6, | 1 
VII.) It has been ad by the Roman laws, that 
a perſon cannot leave in legacy things belonging to a 
houſe z; for example, doors, windows, ftatues, co- 
lumns, Cc. unleſs the teſtator had two houſes, and 
the things named were transferred from the one houſe 
to the other, or unleſs they were left in legacy for 
raiſing a building for the public uſe, (operis public), 
or to pay a public debt, (debitum publicum) : but as this 
prohibition of the Roman laws is deſtitute of all foun- 
— our will is that that ſort of legacies ſhould be 

valid. 1 1er 0 / 


r 


VIII.) In fine, it is demanded whether à teſtator 
may leave in legacy the ſame thing twice to the lega- 
tary? To reſolve this queſtion, a diſtinction muſt be 
made whether the legacy conſiſt in a body, or in an 
individual, or in a quantity, 
When the teſtator has left in legacy a body or an 
individual, (/peciem vel corpus), the heir is obliged to 
pay the legacy but once; even though the teſtator 
may have left ſeveral things of the ſame ſpecies: ne- 
vertheleſs, if he have nominated two heirs, and had 
burdened both with delivering to the legatary one 
and the ſame thing, in this caſe each of the heirs 
would be bound to deliver ſuch a thing to the lega- 
tary, ſuppoſing ſeveral of the ſame kind to be in the 

| ſucceſſion; 
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ſucceſſion; but if there were but one thing of that 
kind, the one ſhall deliver the thing, and the other the 
valuation, even though the legatary may have at firſt 
required and obtained the thing. 1 ; 
When a teſtator leaves in legacy the ſame quantity 
at different times, it is uſually ſufficient to deliver it 
once only ; nevertheleſs if the legatary could prove 
that the teſtator's intention was to give him two lega- 
cies of the fame ſum or quantity, it muſt be twice de- 
livered to him; for example, if the teſtator have be- 
queathed the ſame ſum to the legatary in two valid 
wills, or if the ſecond ſum were left in different mo- 
ney, or for a different cauſc, or on another condition, 
or to be paid in another place, or at another time; 
or if the quantity or ſum be different , or if the te- 
ſtator have burdened ſeveral heirs with paying it; in 
which caſe the legatary ſhall have a right to exact it 


from each heir in particular, 


| § 38. 

Moreover, a teſtator may annex at his pleaſure 
clauſes to the legacies which he leaves, which may 
contain either a condition or a certain day, or a de- 
ſcription, (demonſtrationem), or a cauſe, or a method. 
They ſhall be treated of below in title XVI. 


| 39. | 
A teſtator may alſo ſubſtitute to the legatary either 
in a direct manner or by way of truſt; ſee above, 5 14. 

Note. When the legatary has been burdened with 
reſtoring the legacy to Caius, he may renounce. it, 
and is not obliged to accept it in order to deliver it 
to the ſubſtitute ; it is ſufficient if he yield to him 
” actions which are competent to him againſt the 
eir. 

And when the legatary is burdened with reſtoring 
only a part of the legacy, and renounces it entire- 
ly, he is not obliged to give up the actions which 

Vol. II. 3 G he 
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he has with reſpect to the whole legacy, but only with 
reſpect to the ſhare which has been given to a ſubſti- 
tute, or entailed, | 
Moreover, we refer to what we have enacted above, 
concerning an univerſal feoffment in truſt, or truſt- 


deed, as being applicable in moſt things to the ſub- 
ject of particular truſts.” 


9 755 § 40. 

I.) The effect of a legacy with reſpect to the heir 
1s, that he ought tg deliver to the legatary preciſely 
the thing bequeathed to him, or if it no longer exiſt, 
pay him its valuation. f 

N. 1. We ſhall fee in title XVII. from what time 
the legacy 1s due, and may be demanded by the le- 


gatary. 

N. 2. When there are ſeveral heirs, each of them 
is obliged ta pay the legacy proportionally to the 
ſhare which he has inherited, unleſs the teſtator have 
burdened with the legacy one only of the heirs, or 
unleſs he have himſelf ſettled the ſhares which each is 
to contribute for paying it. | 

N. 3. When the heir happens to die, it belongs to 
the ſubſtitute to pay the legacies. | 

N. 4. When the teſtator has left in legacy an eſtate 
to which the heir himſelf is bound in a duty of ſervi- 
tude, the latter muſt give to the legatary the enjoy- 
ment, of this right of ſervitude, even though there 
were no mention made of it, neither in the will, nor 
at the time of delivering the eſtate: and one would 
not be founded in aſſerting that the perſon bound in 
the ſervitude, having been appointed heir, that right 
was extinguiſhed by what is called conſolidation, (per 
conſolidationem.) | 

N. 5. The heir is obliged to deliver the thing left 
in legacy in the place appointed by the teſtator ; if 
he have ordered nothing on that head, and if the le- 

| | gacy 


. BT: 3 
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gacy conſiſt in a certain thing, it ſhall be delivered in 


the place in which it 1s found. | 

When the legacy ſhall conſiſt in things of a certain 
ſpecies, or in a thing of a certain kind, or of a cer- 
tain quantity, the heir ſhall be obliged to pay the le- 

acy in the place of the teſtator's reſidence ; which 
ſhall alſo be obſerved if the heir have carried the thing 
bequeathed to another place. 

N. 6. The heir is obliged in certain caſes to give 
ſecurity to the legataries. This ſhall be treated of in 
title XVIII. 

: 841. | 8 

II.) The effect of a legacy with regard to the lega- 


tary is, that he acquires the right which the teſtator 


had in the thing bequeathed, 7p/o jure, that is to ſay, 
even though he may have had no knowledge of the 
legacy. | 
N. 1. Thus when the teſtator leaves in legacy a 
thing belonging to him in property, the legatary ac- 
quires by right (zp/o jure) the property of it; and when 
he bequeaths a ſubject on which he has a right of 
pledge or mortgage, or of ſervitude, &, the legatary 
acquires the real right which the teſtator had, and 
conſequently he acquires alſo by right (ip/o jure) the 
actions confeſſory, hypothecary, or of mortgage, c. 
N. 2. We ſuppoſe nevertheleſs, that the legatary 
has accepted the legacy entirely; for it cannot be ac- 
cepted for a part only, unleſs it conſiſt in a quantity, 
or in things which are different from one another. 
N. 3. When the legacy falls becauſe the legatary 
renounces it, it remains in the maſs of the ſucceſſion, 
even though it were a legacy of one and the ſame, 
thing left jointly to two perſons; for the portion of 
the legatary who renounces his legacy does not ac- 
crue to the other. | | 
N. 4. Moreover, it is evident, that the heir cannot 
be obliged to pay thoſe legacies till after having de- 
| 3&4 ducted 
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ducted all the debts. The reaſon of which is, that 4 
legacy is to be taken only out of the teſtator's effects, 
and that it cannot be known what effects he leaves till 
atter having deducted all he owes. 


42. | 

The heir is obliged to deliver not only the thing or 
ſubject left in legacy, but alſo all its appendages: 
thus when a legatary demands, by an action ex tefta- 
mento, the houle- which was bequeathed to him, the 
heir muſt deliver to him alto all the pertinents, as 


barns, ſtables, ſhops, gardens, which are annexed or 
belong to the houſe, Sc. 


§ 43. 

He is likewiſe obliged to deliver to the legatary all 
the acceſſions (acceſſiones) of the thing left in legacy; 
for example, whatever the ſubje& bequeathed is aug- 
mented by means of alluvion ; likewiſe the lambs 
which have increaſed the flock of ſheep lefr in legacy; 
and the ſervitudes annexed to the eſtate left in legacy; 
. likewiſe, what has been added to the thing bequeathed 
by the teſtator himſelf, for example, a houſe built by. 
the teſtator on the ſpace of ground (area) which he 
has left in legacy; unleſs the teſtator declare expreſs- 


ly, that 8 houſe ſhall not be included in the le. 
gacy. 

” Obſerve however, that if the houſe or the orna- 
ments added by the teſtator happen to be deſtroyed 
before his death, the legatary has neither a right to 


demand the price of the houſe nor the materials. 


The heir 1s alſo obliged to be accountable to the 
legatary for the fruits and advantages which he has 
reaped from the thing left in legacy after the teſta- 

tor's death. 
Whence it follows, that he is alſo obliged to Pays 
Alter 
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after that time, the intereſts of the capital ſums be- 
ueathed; otherwiſe he would be enriched by ano- 
ther's fortune, 
8 45 


On the contrary, the heir has a right to demand 
the expenſes laid out by him for the preſervation and 
melioration of the ſubject left in legacy; but among 
the expenſes of which he may demand reſtitution are 
not reckoned thoſe which he may lay out to enable 
him to deliver the legacy, for example, the charges 
of the law-ſuit which he muſt proſecute againſt the 
perſon who poſſeſſes the ſubject left in legacy, for he - 
is obliged to bear thoſe charges. 


46. 

When the heir has occaſioned any damage to the 
ſubject bequeathed by his own fraud, or by a great 
fault, (per dolum vel culpam latam), and even by a 
very ſlight fault, (per culpam leviſſimam) ; if he have 
been backward in paying the legacy, (in mora præ- 
ſtandi), he is obliged to indemnity the legatary, even 
though he were bound to reſtore the ſucceſſion to an- 
other by virtue of a truſt-deed, 


— 


But the heir is not obliged to be anſwerable for ca- 
ſual misfortunes, unleſs he have been backward in 
paying the legacy, and unleſs it can be proved that 


the ſubje& would not have periſhed in the legatary's 


hands, if it had been delivered to him at the time 
appointed, | 

In ſuch caſes it ſhall be the heir's buſineſs to bring 
the proofs which tend to exculpate him. 


48, | 
When a part of the legacy periſhes, the heir is ob- 
ſiged to deliver to the legatary what of it remains, 
1,2 when the legacy conſiſts of a hundred ſheep, if 
f nincty- 
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ninety-nine of them die, the heir ought nevertheleſs 
to deliver the hundredth to the legatary; for the 


flock ſubſiſts ſtill in that ſheep, ſuch-flocks being 
liable to augmentation and diminution. 


N. 1. When the teſtator has left in legacy a cow 


and her calf, the heir is obliged to deliver the calf, 
though the cow be dead; for theſe are two things 
different and principal, and conſequently they are two 
legacies. 

N. 2. When a man has bequeathed a thing of a 
certain ſpecies, or of a certain kind, for example, a 
horſe in general, without deſcribing him, and when 
all the teſtator's horſes excepting one are dead, the 
legacy ſubſiſts in this laſt horſe : but if all the horſes 
were dead, the legacy would thereby be annulled. 
See above, F 18. 

N. 3. When the part of the legacy which remains 
1s only an acceſſory of the principal thing bequeathed, 
and ſuch as cannot ſubſiſt alone, the legacy is null as 
to that acceſſary, when the principal thing happens to 
periſh. | | 

Thus when a teſtator has left in legacy a horſe with 
the ſaddle and ſaddle- cloth, if the horſe die, the ſaddle 
and ſaddle- cloth are not due to the legatary. 

Likewiſe when a piece of ground is bequeathed 
with-what- is neceſſary for labouring and reaping, or 
a houſe with its furniture, if the teſtator happened to 


alienate the ground, or the houſe without the furni- 


ture and utenſils, the legatary would not have a right 
to demand them. 


49+: * 1 
When a teſtator leaves a legacy to a perſon, and 
annexes a penalty in caſe the heir do not execute his 
will, the latter ſhall be bound to be accountable to 


* the legatary if he be backward in paying the legacy. 


5 50. 


WA TW . Gy” 
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580. 
If the heir deny that the legacy is due, the legatary 
may demand the double of the value of the legacy. 


G1. 

III.) The principal effect of a legacy is, when the 
legacy is pure and ſimple, to give to the legatary a 
right to raiſe his action againſt the heir immediately 
alter the teſtator's deceaſe, and even before the heir 
has taken poſſeſſion of the ſucceſſion. 


52. 

I.) The legatary acquires, in the firſt place, the 
claim of right, both direct and advantageous, by which 
he has a right to redemand the ſubject from all ſuch 
as poſſeſs it. | 

But this action is ineffectual till the heir have really 
accepted the ſucceſſion ; the reaſon of which is, that 
the legatary ought to receive the legacy from the 
heir. N 


9. 
II.) When the teſtator does not bequeath the pro- 


perty, but another real right; for example, a right 


of ſervitude, or of pledge or mortgage, Cc. the lega- 
tary acquires the action confeſſory, or hypothecary, or 
of mortgage, c. We have ſhown above what is the 
effect of theſe actions. 


5 54. 

III.) The laws have allowed to the legatary for the 
ſecurity of legacies a tacit hypothec or mortgage over 
all the effects that the heir hath acquired from the te- 
ſtator, and which he has free after all the debts of the 
ſucceſſion are paid out of them. By virtue of this 
hy pothec or mortgage all theſe effects are engaged to 
8 legatary, till the heir have delivered to him the 

gacy. 

1 he teſtator is alſo at liberty to give the legatary - 

rig 
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right of hypothec or mortgage upon the heir's own 
S | 
N. 1: The hypothecary action, or action of mort- 
gage, * not take place, when the legacy conſiſts in 
a certain thing, by realon that the legatary has in that 
caſe the claim "of right; but the hypothecaty action is 
competent when the legacy conſiſts in ati uncertain 
thing; for example, when the teſtator has left i in le- 
gacy a thing in general, of a quantity. 

N. 2. When the teſtator has burdened ſeveral heirs 
with paying the legacy, the legatary has a right to 
raiſe the hypothecary action, or action of mortgage, in 
ſupplement againſt each heir; the reaſon of which is, 


that the right of pledge or. mortgage cannot be di- 
vided. 


A 

IV.) A legatary acquires chiefly the action ex /efta- 
mento, which is a perſonal action, founded on a ſup- 
poſed contract: for the heir, by accepting the ſucceſ- 
ſion, obliges himſelf tacitly by that deed to fulfil the 
teſtator's will, and conſequently to pay the legacy. 

N. r. Thus this action is allowed to the legatary, 
or to his heir, who may, by virtue of the defunct's 
ſettlement, require the thing left in- legacy from the 
heir. 

N. 2. This action is competent only againſt the 
heir who has accepted the ſucceſſion, and who is 
thereby engaged to execute the teſtator's will. See 
the beginning of this ſection, and 8 37. 

N. 3. When there are ſeveral heirs, the action ex 
teſtamento may be raiſed for the whole againſt each 
heir, (contra ſingulos in ſolidum.) 

The caſe would be different, a) If the teſtator had 
ſettled the ſhares which each heir was to pay; or, 
b) If the legatary have already raiſed the action a- 


gainſt one of the heirs, in which caſe he cannot then 
ſue the reſt. 


8 56. 


x 
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8 56. . | 
Legataries have alſo, in conſideration of certain 
icular circumſtances, other actions; for example, 


the action legis Aquiliz, the action of robbery, (furti), 
& 


C. G LE 

They may alſo avail themſelves of what are called 
in law remedia poſſeſſoria adipiſcende, Sc. likewiſe, reme- 
dium L. fin. C. de edifto div. Hadriani tollendo. The 
reaſon of which is, that the legacy itſelf is tranſmitted 


by law to the legatary, but not the poſſeſſion of the 
thing left in legacy. 


* 


9 57, 5 
All thoſe actions can be raiſed only when the heir 
has accepted the ſucceſſion; ſee 5 85.3 or when the 
ſpace for deliberating is elapſed. 
: | 888. 

It follows from what is ſaid, that no legatary has 
a right to take poſſeſſion of the thing left in legacy on 
his own proper authority; but he muſt receive it from 
the heir, or he muſt oblige the heir, by the actions 
juſt mentioned, to deliver it to him. 

Neither has a man right, on his own proper autho- 
rity, to take poſſeſſion of the ſubject bequeathed, even 
though, a) The queſtion were of a legacy left to a 
pious community; or, b) Though the heir were bur- 
dened with: reſtoring the ſucceſſion to another; or, 
c) Though he may not as yet have taken upon him 
the title and quality of heir; or, d) Though the teſta- 
tor may, in his will, have granted to the legatary a 
power, on his own proper authority, to take poſſeſſion 
of the thing left in legacy; or, e) Though he' may 
lave provided for the legatary's ſafety by what is call- 
ed in law conſtitutum poſſeſſorium; provided always that, 
in theſe two laſt caſes, the heir will not allow the le- 
fame to take, on his own proper authority, poſſeſ- 

on of the ſubject bequeathed. 

Vol. II. 3H 


8 59. 
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$ 59- 

This rule admits an exception; namely, when the 
heir conſents to the legatary's taking poſſeſſion of the 
ſubject bequeathed; or when the legatary has been, 
at the ſame time, named teſtamentary executor by 
the teſtator ; or when the teſtator having allowed the 
legatary to take. poſſeſſion of the ſubject left in lega- 
ey, it is yet in the power of no perſon, (poſſeſſio legati 
vacua), and conſequently the heir is not yet poſſeſſed 


of it. | 
§ 60. 

The legatary who ſhall take poſſeſſion of the ſub- 
ject bequeathed, in a clandeſtine and violent manner, 
ſhall loſe his legacy, which ſhall return to the heir; 
excepting in the caſes mentioned in 8 58. let. d and e; 
namely, when the teſtator has given the legatary per- 
miſſion to take poſſeſſion of the ſubject left in legacy: 
for, in theſe caſes, the legatary can only be puniſhed 
for the violence of which he may have been guilty, 

and that puniſhment ſhali be arbitrary. 


| § 61. dens 1 

We ſhall ſhew in title XIX. how legacies are an- 
nulled or revoked. _ 

91.8 of ee 
In fine, it muſt be obſerved, that when the teſta- 
tor left ſo many legacies or particular feoffments in 
truſt, that they abſorbed almoſt all the ſucceſſion, and 
that there remained none of it, or almoſt none to the | 
heir; the Roman laws allowed him, in this caſe, to 
deduct the fourth of all the legacies, which was call- 

ed the Falcidian fourth, | 
As the Falcidian fourth was only introduced that wills 
might not be invalidated, and as it occaſioned very 
many ſubtilties which have been fruitful ſources ef 
law-ſuits, we have thought it neceſſary to aboliſh, by 
theſe preſents, the Falcidian fourth, as we have = 
ready 


1 
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ready aboliſhed the Trebellianic fourth, and we eſta- 


bin as conſtant and permanent laws, 

I.) That when an heir ſhall be afraid to accept the 
ſucceſſion on account of the great number of legacies 
with which it is burdened, the ſucceſſion ſhall be by 
law reckoned as accepted, (ipſo jure pro adita), in ſo 
far as that ſhall be neceſſary for the preſervation and 
validity of the legacies; that, moreover, 
II.) The ſucceſſion ſhall belong to the heir ſub. 
tuted, and, in caſe he likewiſe reject it, it thall fall 
to the heirs inteſtate or at la. l 7 37, 

IIL) In fine, that failing the heirs — a * 
tor or truſtee ſhall be eſtabliſhed on the ſucceſſion, 
who ſhall be burdened with adminiſtering i it, and with 
payiag the legacies. 

3999 2 3 
We have already ſhown, in general, what is under- 
ſtood by legacies ; who they are who have a right to 
leave them, to whom they may be left, and what the 
ſubjects are which may be left in legacy. _—_ 

As teſtators often happen to leave their legacies m 
general terms, which may be differently interpreted, 
and as in ſuch caſes the teſtator's intention is doubt- 
ful, we are about to lay down, in the following titles, 
ſome principles which will ſhow how equity would 
have thoſe general expreſſions explained. 


T1 IT LE W. 
Of annual and monthly, &c. legacies. 


(De annuis et menſtruis legatis.) 


$I. 
Teſtator may alſo leave legacies to be paid every 


year, or every month: he may, for example, 
3 H 2 order 
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order his heir to pay to Caius a hundred rix-dollats 
a- year, or a- month, Ge. | 


Which may take place, even though the teſtator 
may not have uſed the expreſſions year or annually, &. 
as when he may, for example, order his heir to give 


* 8 daughter two wiſpels of rye till. foe be mar- 
ried, 


[GT 11653! 4 3. : 

We eſtabliſh it as a general rule, that, in a dubious 
caſe, a legacy left for ſeveral years ought to be rec. 
_ as an annual e 


8 4 
It is likewiſe an 1 legacy, 1. 0 When the 
teſtator bequeaths one hundred rix-dollars to Caius, 
to be paid him alternately eu other year, (alternis 
annis.) 
2.) And when he leaves him in legacy the inhabi- 


tation of his houſe. See the following title, § 11. 
u. 8. 


3.) When the teſtator 12 his heir to pay a cer- 
tain ſum, for example, three hundred trix - dollars in 
three years, the legacy is ſingle, (unum); but the 
heir ſhall not be entitled to claim exemption from pay- 
ment till the third year. 

Wherefore the legacy ſhall be divided in three 
parts, and the legatary ſhall have a right to demand 
one of them every year. 

Thence it follows, that, from the moment of the 
teſtator's death, the legatary has an acquired right 
in the whole legacy, and that, conſequently, he tranſ- 
mits it to his heirs, ſuppoſing even he ſhould happen 
to die the firſt year. For it is only the payment of 

the © legacy which is divided into three years. 


1 
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N. 1. If the teſtator have regulated the portions of 


the legacy, which the legatary may demand every 


year, the heir ſhall comply with that regulation. 
But if the teſtator have left to the legatary himſelf 
a liberty to demand thoſe portions, he ſhall not have 


a right to demand the whole legacy at once in the 
firſt year, and the judge ſhall determine the portions 


which he may require every year. 


56. 

4.) It is a queſtion, if a legacy of a certain annual 
income be an annual legacy, A diſtinction muſt be 
made, whether the teſtator have left in legacy thoſe 
annual incomes, (anos redditus), to a private perſon, 
or if the legacy of them be left to a body corporate, 
or a community. 

In the firſt caſe, it is an annual legacy (legatum an- 
nuum), and, in the ſecond caſe, it is one ſingle and 


perpetual legacy, (unum ſimplex et perpetuum), of which 
the effect will be explained below, in 5 9. and 10. 


58 7. 

When a teſtator has left in general an annual lega- 
cy, without determining its quantum; for example, if 
he have ordered the heir ſubſtituted to maintain Caius 
all his life-time, without particulariſing any thing, 
his maintenance muſt be regulated on the footing 
that the teſtator in his life-time uſed to give to Caius; 
otherwiſe it ſhall be determined at a certain ſum 
yearly, which ſhall be proportioned to the teſtator's 
fortune, and to the legatary's condition; for it is a 
kind of legacy of alimony, (ſpecies alimentorum legato- 
rum.) 5 2875 
"Sith 88. 
When the teſtator ſhall leave in legacy a ſtock or 


ſubject, out of which the ſum or quantity of the an- 
nual legacy may be taken, a diſtinction muſt be made, 
whether the ſtock or ſubject were added by the teſta- 


tor, 


430 PART II. Book VIII. TITII III. 


tor, to ſhow that he bequeaths only what that ſub. 
ject ſhall produce, (taxationis gratia), or if it were 
only added to ſhow to the heir, whence he might 
take the ſum or quantity left in legacy, (demonſtrationis 
gratia.) In the firſt caſe, the heir is not bound to 
Furniſh all the ſum or quantity of the annual legacy, 
if the ſubje& do not produce it, but he is bound to 
do ſo in the ſecond caſe, See above, part 1I, 
book VIII. tit. II. F 19. 


The effect of an annual 25 is, that it cannot be 
reckoned as a ſingle legacy, (unum), but that it in- 
cludes ſeveral legacies, which are renewed every year; 
ſo that it is the firſt ſpecies of legacies only that is a 
pure and ſimple legacy, (purum), on which the lega- 
tary has an acquired right, (jus quæſitum), and which 
he tranſmits to his heirs, if he happen to die in this 
firſt year; whence it follows, that the heirs acquire 
all the fruits of the fubject, even thoſe which are yet 
on the ground, or hanging on the trees. 
It is in this alſo, that an annual legacy differs from 
a legacy of an uſufruct. For the heirs of the lega- 
tary, to whom a legacy of an uſufruct is left, do not 
acquire ſuch fruits, even though they were already 
ripe. The reaſon of which is, that an uſufructuary 
acquires a right only by the effectual receiving of the 
fruits. See part II. book IV. title III. § 17. 

As to the legacies of the following years, they in- 
clude all the tacit condition, that the legatary ſhall be 
in life, in order to be entitled to demand the legacy 
of every year which ſhall follow. Thus, when the 
legatary ſhall happen to die before beginning the 
ſecond year, the legacy of that ſecond year ſhall 
be void and of. no effect, and the legatary ſhall not 
tranſmit it to his heirs. 


It follows from the principles Juſt eſtabliſhed, _ 
. f 1 
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if the legatary do not demand the annual legacy with- 
in the ſpace of thirty years, the whole annual legacy 
is not thereby preſcribed, but only the legacy of the 
firſt year, and that for preſcription of the legacy 


of the ſecond year, there muſt be thirty-one years, 
and ſo on. 


$ 10. | 
It follows from what has been ſaid, that it is not 
an annual legacy, 1.) When ſuch a legacy is left to 
a body corporate, or to a community ; for example, 
for the maintenance of a paſtor, or to a ſchool, ec. 
or to a ſociety, on condition of making every year an 
oration in praiſe of the teſtator. See above, F 6. 
But, 2.) When the teſtator leaves in legacy to any 
one a thouſand rix-dollars, and when, without deſign- - 
ing to favour the heir, he orders him to make pay- 
ment of it yearly, at the rate of one hundred rix- 
dallars a-year, 1t is an annual legacy, and there are, 
conſequently, in ſuch a caſe, as many legacies as there 
are years. Whence it follows, that the legatary has 
a right only in the legacy of the years into which he 
has entered, and that he does not tranſmit to his heirs 
the legacy of the years which he has not begun. 


Fig i») C 11. 
Annual legacies ceafe to have any effect, 1.) When 
the legatary happens to die before having commenced 
the year; that is to ſay, that his right which he would 
have had on all the following-years, if he had lived, 
is extinguiſhed for all thoſe years which he has not be- 
gun. See\ g. | | 
The caſe is different when the annual legacy is left 
either to a ſociety or fo a community for, 1n this 
caſe, the legacy is pure, ſimple, and perpetual, (unum 
et perpetuum), and does not come to an end till the ex- 
tinction of the ſociety. It is likewiſe in that particu- 
lar that it differs from a legacy of an uſufruct, which 
comes 


| 
| 
[ 
' 
| 
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comes to an end after the expiration of an hundred 
years, as it has been found equitable, that property 
ſhould not be without effect, and that the proprietor 
ſhould not be eternally excluded from the advantages. 
of his right of property. PN we 

2.) Annual legacies preſcribe alſo by the thirty 
years preſcription, which however is to be underſtood 


only of every year's legacy. See 5 9. at the end, and 
§ 10. u. 2. 


Likewiſe, 3.) When the legatary happens to be pro- 


ſcribed, or when his effects are confiſcated, in which 


caſes the legacy returns to the heir appointed, 


§ 12. 

Annual legacies differ from a promiſe which is to 
be paid every year, (annua promiſſione), in this, that a 
romiſe which is made by a deed among the living is 
fingle, pure, and ſimple ; ſo that the perſon to whom 
it is made acquires immediately a right over all the 
quantity promiſed, which conſequently he tranſmits 

to his heirs when he happens to die. | 
The reaſon of the difference conſiſts in the preſump- 
tion, that the perſon who gets ſuch a promiſe ſtipu- 
lated in his. favour, had alſo his heirs in view; where- 
as a teſtator, in leaving a legacy, conſulted only his 
own inclination for the legatary's perſon. Moreover, 
the rule concerning the annual promiſe, (annuæ pro- 
miſſionis), admits exceptions, when the contracting par- 
ties agree upon it otherwiſe, and fix a certain term in 
their agreement; for example, that the perſon to 


whom the promiſe is made ſhall enjoy that benefit 


either for ten years or during life. 


TITLE 
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Of the legacy of a perſonal ſervitude. 


(De uſu, nſufrutin, et habitatione legata. ) 


| | 81. 

| E have already obſerved in ſeveral places, that 
the perlonal ſervitudes, namely, uſufruct, uſe, 

and inhabitation, may be left in legacy, and we have 

alſo ſhown in its place, in what the nature of thoſe 

ſervitudes conſiſts. | 


It is ſometimes dubious whether a teſtator deſign- 


ed to leave a legacy of a perſonal ſervitude, and what 


he intended to include in ſuch a legacy. 


Our will is firſt, with reſpect to an uſufruct, that 
what follows be obſerved. py 


$ 2. 

When the teſtator has left in legacy ſimply the 
fruits, or the annual fruits of his ſubject or eſtate, it 
is a real uſufruct. 


When he has bequeathed to any one an eſtate or 
ſubject to enjoy it, he is reckoned to have given to 


the legatary only the uſufruct, and not the property 


of the ſubject. | 


| 4. i 

When the uſufruct is left in legacy with the power 
of alienating, (cum facultate alienandi), the legatary 
acquires only the uſufruct, nevertheleſs with the 
power of transferring it to others, or of tranſmitting 

it to his heirs; in which caſe both poſſeſs the ſubjert 
left in legacy only by right of uſufruct, (ure vſus- 
fruftus.) See above, part II. book IV. title III. 
\ 8. l | 

Vol. II. 31 85. 


| 
| 
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8. 
It is not a ſervitude of an uſufruct when the teſts. 
tor leaves in legacy to any one the incomes of his e- 


| Nate or ſubject; for he does not thereby conſtitute a 


right of ſervitude, and the ſubject is not delivered to 
the legatary's management, but it is the heir's buſi- 
neſs to pay him his annual incomes. 

N. 1. Moreover, the heir 1s obliged to be account- 
able to him only for the incomes which the eſtate or 
ſubject produced in the teſtator's lifetime; wherefore 
alſo the heir cannot be hindered from ſelling the ſub- 


ject, provided he give to the legatary ſufficient ſecurity 


for the yearly income bequeathed to him. 

N. 2. Neither has the legatary a right to claim 
lodging by virtue of this legacy, if the lodging itſelf 
produced before no income. | 

N. 3. Neither 1s the heir obliged to take upon him- 
felf unneceſſary reparations, which ought to be 'de- 
ducted from the incomes. The cafe would be diffe- 
rent if the reparations had been occaſioned by the 
fault of the heirs. 

N. 4. We have already treated above, title III. of 
what 1s to be obſerved with regard to the legacies of 
annual incomes, (annuorum redituum.) 


J 6, 

When a teſtator does not conſtitute a new ſervt- 
tude upon his eftate in favour of the legatary, but 
bequeaths to him the ſervitude belonging to himſelf 
on the eſtate of à third party, for example, the ſervi- 
tude itſelf; for the laws do not know a ſervitude of a 
ſervitude, (ſervitutem ſervitutis), but he acquires ſim- 


' ply a perſonal action, ex teſtamento, againſt the heir, to 


oblige him to allow him the enjoyment which the te- 
ſtator might have had, in virtue of the ſervitude of 
uſufruct due to him. 

DES S 7: 
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| 7. | p 

When the teſtator bequeaths to one the ſubject, and 
to another the uſufruct of the ſame, ſubject, they are 
allowed both to receive the fruits of that ſubject » the 
reaſon of which is, that the fruits are alſo included in 
the legacy of the ſubject. 

The caſe is different when the teſtator leaves to the 
one the property, and to the other the uſufruct of the 
ſubject; for in this caſe this laſt enjoys alone all the 
fruits. 

$8. 

When the teſtator ſhall bequeath the uſufruct of 
his houſe, and of all contained it, this legacy does 
not include the enjoyment of the things which he had 
in the houſe for ſale, even though the legatary were 
the teſtator's own child, or ſuppoſing there were 
nothing elſe in the houſe which might be the ob- 
ject of an uſufruct. Thus when the teſtator has 
put grain in it for ſale, (and not for the uſe of his fa- 
mily), or when there are ſome ſtein or packs of wool 
in it, the heir is not obliged to leave the enjoyment 
of them to the legatary. | | 

When the houſe happens to periſh by fire, or by 
ſome other accident, the uſufruct ceaſes to take place 


even with reſpect to the area on which the houſe was 
built. | 


When the teſtator has WA in legacy to any perſon, 
for example, the uſufruct for ſix years, and has ordered 
at the ſame time the legatary to reſtore it to Caius 
after the ſix years; if it happen that the legatary die 
before they are elapſed, the, uſufruct of the years 
which the legatary has not enjoyed does not belong 
to the perſon to whom he is charged to reſtore the 
legacy, but to the heir, who 1s not bound to deliver 
it to the feoffee i truſt till after the ſix years are 
clapſed. 1 


212 | § 10. 
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510. 

In the legacy of the uſufruct of the whole effects 
(in legato uſusfrufius omnium bonorum) is included all the 
ſubjects, moveable and immoveable, corporeal and in- 
corporeal, from which any advantage can be reaped, 
likewiſe the uſe of the ſubjects which the teſtator has 
acquired after he made his will, and which made a 
part of his effects at the time of his deceaſe. 

N. 1. Thence it follows, that when there is 2 
houſe included in the legacy of all the effects, (in le- 
galo omnium bonorum), and it happens to be deſtroyed, 
the legatary preſerves the uſufruct of the area, becauſe 
it makes part of the effects of which the uſufruct was 
left to him in legacy. We have ſeen that the caſe is 
different, when one has left in legacy only the uſu- 
fruct of a houſe. See above, F 8. 

N. 2. When the teſtator has bequeathed to one all 
his effects, (omnia ſua bona), and has left in legacy the 
uſufruct of them to another, the two legataries come 
in competition, and ſhare the uſufruct between them. 

But if the teſtator have bequeathed to the one only 
the uſufruct of a certain thing, he alone receives the 
fruits of it, and the other to whom all the effects 
have been left in legacy enjoys all the other fruits. 

N. 3. When a teſtator intruſted with a feoffment or 
truſt-right in favour of the perſon whom he appoints 
his heir, leaves in legacy to a perſon the uſutruct of all 
his effects, it is a queſtion whether the uſufructuary 
acquires alſo the enjoyment of the feoffment or truſt- 

right, and whether conſequently the advantages of 
the feoffment or truſt- right which the teſtator is to 
reſtore to the heir be included in the legacy of all the 
effects, (in legato omnium bonorum)? We ſay that they 
are not included in it: the reaſon of which is, that the 
truſt · right or feoffment in truſt after the teftator's de- 
ceaſe is no longer among his effegts, and that it falls 
by right at the inſtant of his death to the heir; 
whence 
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whence it follows that it is not included in the legacy 
of all his effects. bo [= :, 

The caſe would be different, if the teſtator had ex- 
preſsly mentioned the feoffment in truſt, by reaſon 
that the teſtator has a riglit to leave in legacy a ſub- 
ject belonging to his heir, and that the latter is bound 
to be anſwerable for the teſtator's deeds, - 

N. 4. In the legacy of the uſufruct of all the ef- 
fects are likewiſe included all the advantages that can 
be got by ready money, as the intereſts of principal 
ſums; likewiſe the uſe that can be made of gold, of 
filver, of Jewels, fo far as they are ſerviceable for or- 
nament. | 

N. 5. We have already ſhown in title III. $ 13. that 
the uſufructuary of ail the effects is bound to pay all 
the debts {ſecured on thoſe effects, becauſe there are 
no effects, and conſequently no uſufruct of effects till 
after the debts' are paid; it would alſo be highly un- 
juſt, if the uſufructuary had the enjoyment of the ef- 
fects, while the heir were burdened with the debts, 
and bound to pay the intereſts of them. 

When the utufructuary is afraid to accept the uſu- 
fruct on account of the conſiderable debts with which 
it is burdened, he mult refuſe the legacy, and aban- 
don it to the heir. See above, part II. book VIII. 
tit, II. § 62. 

Cx; 

We have ſhown above, part II. book IV. tit. IX, 
what inhabitation is, and in what it differs from the 
uſufruct and uſe of a houſe. 

N. 1. Inhabitation may alſo be left in legacy to a 
body corporate, and to a republic or ſociety. 

N. 2. In the legacy of inhabitation are compre- 
hended the ſhops belonging to the houle, but only to 
lodge in them; likewiſe the houſes contiguous and 
depending on it, when they have no ſeparate entry; 


likewiſe the barns, the ſtables, but by no means the 
furniture, 
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furniture, even though it were only of wood, for ex- 
ample, tables, benches or forms, Sc. far leſs are the 
gardens of the houſe included. 

N. 3. When a teſtator who has ſeveral houſes be- 
queaths the inhabitation, he is reckoned to have given 
the inhabitation of the houſe in which he uſually and 
conſtantly reſided at the time of his deceaſe. 

Whence it follows that he would not be reckoned 
to have had another houſe in view, even though for 
change of air he may have occupied another houſe 
where there is a garden, or though, on account of the 
peſtilence, he may have removed elſewhere, as theſe 
ſteps cannot infer a preſumption that he deſigned to 
change for perpetuity his uſual reſidence. 

When the teſtator, in leaving a legacy to any one 
of inhabitation, has left him the choice of the houſes 
which he has in town, among theſe houſes are alſo in- 
cluded thoſe which are ſituated in the ſuburbs. 

N. 4. A man may leave a legacy of inhabitation to 
ſeveral perſons, either jointly or ſeparately; and if one 
of the legataries happen to fail, his right does not 
accrue to the other legataries, but returns to the heir, 
who may diſpoſe of it. 

N. g. When a teſtator leads to any one a legacy of 
inhabitation, on condition that he ſhall take care of the 
education of his relation, it is a queſtion whether the le- 
gacy ceaſes to have 1ts effect when that relation hap- 

ens to die. A diſtinction muſt be made here, whe- 
ther his education were intruſted to a relation or ally, 
even in the third degree, or if it were intruſted to a 
ſtranger. In the firſt cafe the legacy 1s not annulled 
by the death of the perſon with the care of whoſe 
education he was intruſted, becauſe it is, preſumed 
that the teſtator, in leaving this legacy to a relation 
or ally, had a regard not only to the burden and trou- 
ble of his education, but allo to the relation of thoſe 
to 
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to whom it was intruſted. In the ſecond caſe the le- 

gacy ceaſes to have its effect. | 
VVV. 6. When the teſtator bequeaths the inhabitation 
of a houſe, with what 1s contained in it, the furniture 
is alſo included which was there when the teſtator 
made his will, but not what the teſtator put there af- 
terward, and 1t hes upon the heir to prove that it was 
put there after the will was made. 

N. 7. The legacy of inhabitation includes ſeveral 
legacies, for it is renewed every year. See the pre- 
ceding title, & 4. | 

N. 8. The legacy of inhabitation ceaſes to take 
place when the legatary comes to die, and his right 
conſequently 1s not tranſmitted to his heirs. 


5 / J 12. 

The legacy of the ſervices of a ſlave, (operæ ſervi- 
I, which was much uſed, and of great advantage a- 
mong the Romans, does not take place in the coun- 
tries under our government, where ſlavery is aboliſh- 
ed, as has already been ſaid above, part II. book IV, 
tit. II. 5 4. . 


T 3 37 on V. 
Of the legacy of a real ſervitude. 


(De ſervitute prædiali legata.) 


„ 
O body can bequeath or conſtitute a ſervitude 
upon a ſubject or eſtate unleſs he be proprietor 


N 


of it, and it cannot be conſtituted but in fayo of 
the owner of a neighbouring eſtate o biet s 
advantage. See above, book IV. bit. 
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VN. 1. A perſon may tacitly bequeath ſuch a ſervi- 
tude, for example, by leaving in legacy to one the 
inhabitation of a houſe, and to another the garden 


contiguous to the houſe : for in this caſe the laſt le- 


gatary acquires the right of paſſage (ſervitutem viz) 
through the houſe, if there be not a ſeparate entry for 
the garden. 

N. 2. When the real ſervitude is acquired by the 
legacy, the delivery of it is not neceſſary, but the le- 
gatary acquires by right (ipſo jure) the ſervitude, and 
if he be interrupted in uſing it, he has a right to 
raiſe the confeſſory action, (actionem confeſſoriam.) 


| $ 2. 

When ſeveral heirs are burdened with paying the 
legacy of ſuch a ſervitude; the legatary has a right to 
require it wholly from each heir, if the ſervitude be 
of a nature indiviſible, as are the ſervitudes 2tineris, 
viæ, Sc. but when one of the heirs has allowed it to 
him, all the others are thereby freed from it. In this 
caſe however the latter cannot be exempted from 
being accountable for it to their coheir, proportion- 
ably to what it coſt him, and the charges which he 
has laid out. 


| 3. 

The legacy of a real ſervitude does not ceaſe to 
have its effect by the death of the legatary; the rea- 
ſon of which is, that real ſervitudes are perpetual, 
(perpetuz), and have a perpetual cauſe, (cauſam per- 


petuam), wherefore the legatary tranſmits the legacy 
to his heirs. l 


94. | 
A perſon may likewiſe bequeath other real rights, 
for example, a hunting, tithes, a juriſdiction, a right 
of patronage, c. in which caſes legataries have the 
action called confeſſoriam utilem, . 
That 
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That one may leave in legacy the right of patron- 
age, that muſt be done with the conſent and know- 
ledge of the conſiſtory. 

55. 8 

When a teſtator bequeaths to one who has no 
neighbouring eſtate or ſubject, a paſſage, a road, Sc. 
(iter, viam), it is not a right of ſervitude, nor a legacy 
of a ſervitude; conſequently the legatary does not ac- 
quire a real action, but only a perſonal right againſt 
the heir, to oblige him to procure for the legatary 
the enjoyment of thoſe advantages. 

| W 

When a teſtator has bequeathed to any one the 
right of ſervitude upon a neighbour's eſtate or ſub- 
ject, neither is it a legacy of a ſervitude ; for there is 
no ſervitude of a ſervitude, (ſervitus ſervitutis) ; but 
if the teſtator reaped in fa& any advantages from this 
ſervitude, the legatary has a right to demand them 
of the heir, and to raiſe againſt him for that purpoſe 
a perſonal action. | 


T 1 1 ROT 
of the legacy of the portion which a huſband preferably 
leaves to his wife. 
(De dote prælegata.) 


> 


ED § r. 2 

\ Huſband has a right to leave in preferable legacy 
A to his wife the portion which ought to fall to 
the wife after the diſſolution of the marriage. 


1 ; 

This preferable legacy of the portion appears to be 
deſtitute of all effect, the wife receiving by means of 
Vol. II. 3 K this 
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this legacy only what belongs to her, and ought to 
fall to her otherwiſe after her huſband's death; ne- 
vertheleſs, as there is ſomething more in the pre- 
ferable legacy than in the portion, the legacy ſubſiſts 
and is valid. 9 

In fact, 1.) The preferable legacy may be de- 
manded immediately after the huſband's deceaſe; 
whereas, by the action for the portion, (dotis actione), 
the wife cannot demand the portion when it conſiſts 
in moveable ſubjects till after a year is elapſed. 


2.) The clauſes added in contracts of marriage 


burdening the portion, are annulled by the preferable 
legacy. Thus when in a contract of marriage there 
was a clauſe, declaring, that the portion ſhall return 
ro the huſband's heirs, that ſettlement is void and 
without effect, when the huſband leaves the portion 
in legacy to his wife. | | 

3-) The preferable legacy of the portion has alſo 
this advantage, that it is not neceſſary to prove that 
it was really brought to the huſband, for he acknow- 
ledges in the will that he has received it. 

4.) The uſeful expenſes (impenſæ utiles) which a 
huſband has laid out for the portion cannot be de- 
manded by the huſband's heirs, when the portion is 
left in a preferable legacy; neither can one in this 
caſe, on pretext of theſe reparations or expenſes, re- 
tard or delay the reſtitution of the dowery or por- 
tion. "7 

5.) When a wife redemands her portion after 
her huſband's death in an ordinary action, the huſ- 
band's heirs have a right to object to her the excep- 
tion of competency, (exceptionem competentiæ), and to 
maintain that they cannot be obliged to reſtore it but 
in ſo far as their fortune can afford it, and that they 
are in a condition to do fo: but this benefit does not 
take place when the huſband has left in preferable 
legacy the portion to his wife. 


83. 
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Whea the wife has brought no portion to the huſ- 
band, it is evident that the preferable legacy of the 
portion is as invalid as if the teſtator had left in le- 
gacy a thing which does not exiſt. 

It would however be otherwiſe, if the teſtator, in 
leaving the portion in legacy, had, at the ſame time, 
deſcribed a certain thing or ſubject, or ſpecified any 
ſam or quantity; for example, if he had ſaid, I leave 
in legacy and reſtore to my wife the garden, or the thouſand 
rix-dollars which ſhe brought me in portion; in which 
caſe the legacy would be valid. x 

When a huſband bequeaths in preferable legacy to 
his wife the portion, which, by virtue of the agree- 
ment by which it was conſtituted, ought to be reſto- 
red to a third party after the huſband's death, the 
heirs will be freed from it, when they ſhall deliver it 
to that third party to whom it ought to be reſtored ; 
and the wife, become a widow by her huſband's death, 
ſhall not have a right to claim that the huſband's 
heirs ſhould alſo be accountable to her for the por- 
tion, and be conſequently obliged to pay it twice. 

The caſe would be different if the huſband had left 
in preferable legacy to his wife the uſufruct of the 
portion; for in that caſe the huſband's heirs ſhall] de- 
liver the portion to thoſe who ſettled it, but they ſhall 
procure for the wife the uſufruct of the portion, or 
ſhall pay her its valuation. 


4. 

When a huſband has > his lifetime really reſtored 
the portion, and when nevertheleſs he leaves it in pre- 
ferable legacy to his wife, the legacy ſnall be void and 
of no effect. OI 

On the contrary, when a wife ſhall not have deli . 
vered her portion to her huſband, or {hall have taken 
it back againſt his inclination, if ſhe happen to be- 

3 K 2 queathꝰ 
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queath it to her huſband, he may after his wife' 
death demand the portion, and the wife's heirs ſhall 
be bound not only to reſtore it, but alſo to be ac- 


countable for all the po which the wife ſhall have 
received. 


5. 

The preferable legacy of the portion bett to have 
its effect, when it happens to periſh, unleſs it were con. 
ſtituted with a valuation, which comes in place of x 
fale, or unleſs it conſiſt in a thing in general, or in a 


quantity. | 
$ 6. 

The preferable legacy, or the portion which a huſ- 
band bequeaths to his wife differs from the legacy of 
the portion in this, that this laſt is not left to the vife 
by the huſband, but by a ſtranger. We have treatcd 
of it, part I. book II. tit. IV. art. I. § 38. and 39. 

The legacy of the portion includes always this ta- 
cit condition, namely, if the marriage be completed 
for if it be not completed, the bride cannot demand 
the marriage portion from the conſtitutor's heirs. 


& 4 + 4... VI. 


O the legacy which a creditor leaves to his debtor, to free 
Dim of what he awes him. 


(De liberatione legata.) 


. 
Hen a teſtator bequeaths to his A what 
the latter owes him, and conſequently dil- 
charges him the debt, that legacy is called a legacy 
of liberation or exemption, (legatum liberationis.) 


8 2, 


which he owes, 
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= 


This legacy foncolake 8 not only from his 

perſonal obligation, but alſo from the real obligations, 

» virtue of which the teſtator might have raiſed a 

claim of right, or an action nc confeſ- 
ſory, Sc. 


The releaſe of a debt may alſo be bequeathed ta- 
citly ; for example, when the teſtator leaves in legacy 
to the debtor his obligation or bond, or his promiſ- 
ſory note. The caſe would be different if he had 
only bequeathed a pledge; for in this caſe he would 
only have reſtored the ſecurity which' he had re- 
ceived. 

A releaſe is alſo tacitly given, when the teſtator 
prohibits his heir to exact the debt from the debtor, 
or to proſecute for it, or when he orders his heir to 
reckon the debt as paid. 


| 4. 

As teſtator may likewiſe excuſe his debtor who has 
managed his affairs, or who has been his guardian or 
curator from clearing his accounts, or he may ordain 
his heir not to requeſt him to give up his accounts. 

Nevertheleſs if the heir pretend to prove that the 
debtor acted fraudulently, or that he is due a balance, 
the releaſe of the ſettlement of accounts ſhall not be 
extended ſo far, and the debtor cannot be exempted, 
for clearing theſe facts, from communicating his ac- 
counts to the heir, unleſs the teſtator had alſo ex- 
preſsly prohibited ſuch | inquiry. 


985. 


A teſtator may free in whole or in part his dehioe 
of what he owes him, and, for example, ordain his 
heir to exact but fifty rix-dollars of the hundred 
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1 
This legacy of releaſe to a debtor may alſo be ex- 
tended only to a certain time; for example, when the 
teſtator ordains that the one hundred rix-dollars which 
Caius owes cannot be demanded till two years after. 
The effect of this legacy is, that the heir cannot, till 
after that time, demand any intereſt, the legatary not 


being lt in payment. 


A perſon may bequeath only a freedom from the 


debt, or elſe one may only exempt from payment 
the debtors perſonally. 


Thus when the words import a releaſe from the 


debt itſelf : for example, when the teſtator ſays, The 
debt which Caius owes me is not to be exatted, all the 
debt 1s extinguiſhed. 

But when the teſtator has exempted from payment 
only the debtor perſonally, for example, when he has 
ſaid, My Heir ſhall not demand from Caius the debt which 
he owes me; in this caſe the heir has ſtill a right to 
raiſe an action againſt Caius's heirs. 


§ 8. 

When the teſtator has diſcharged the debt to one 
of the co-obligants, or joint obligants, the teſtator's 
heirs have ſtill a right to require it from the other 
co-obligant: the caſe would be different, if the co- 
obligants were partners; for the legatary would not 
enjoy the advantage which the teſtator meant to giyc 
him, becauſe the other co-obligant would have his 


recourſe againſt him, by virtue of the partnerſhip be- 
tween them. 


The debtor is july . by ſuch a legacy; 
wherefore he has a right to raiſe againſt the heir an 
action ex teftamento, to oblige him to give him an ac- 
quittance : he may allo ſue the heir in actions ex lege 

diffamari, 
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diffamari, et ex lege fi contendat. If he be in poſſeſſion 
of the legacy, he may get the heir caſt, who proſe- 

cutes the payment of the debt, by objecting to him 
the exception of fraud. 


§ 10. 

When a teſtator has bequeathed to his debtor the 
pledge which he had from him, the debtor may re- 
demand it before payment of the debt; if the heirs 
refuſe to reſtore 1t to him, he may ſue them in a claim 
of right, or in the action condictio fine cauſa, but the 
debt is not releaſed by the legacy of the pledge, and 
may be exacted by the heir, when the time of pay-- 
ment comes. See above, F 3. 

If the legatary not knowing that the teſtator has 
releaſed lim of what he owes, pay the debt to the 
heir, he may redemand it by the action condictio in- 
gebiti. 

811 8 | 

When the debt has been remitted to the debtor by 
a legacy of exemption, his ſureties or cautioners are 
alſo thereby liberated from their engagement; ſo th 
have a right, when they are proſecuted by the heir, to 
object to him the objection of fraud; they are allo en- 
titled to raiſe the action ex teſtamento, to obtain a diſ- 
charge, or to ſue the heirs in the actions ex lege difa- 
mari, et ex lege fi contendat. » 

When the teſtator has freed only the ſureties or 
cautioners, by prohibiting his heir to exact the debt 
from them, the principal obligation ſubſiſts, and the 
heirs may exact the debt from the principal debtor. 


f C 12, 
The legacy of releaſe ſuppoſes that the legatary 
owes ſomething to the teſtator ; for if he owes hum 
nothing; the legacy is null, and without effect. 


— — — Io Soo - — — —— po — = 
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8 13. | 

In fine, we have ſhown above, [$ 3. and 4. 
in what manner a teſtator may alſo bequeath to his 
creditor what he owes him; and it is ſufficient to re: 


fer thither. 
T1047. --:: VI 
Of the legacy of option. 
(De optione et electione legata.) 


C5 1 
Teſtator may leave a legacy to any one, by al- 
lowing him the choice or option among ſeveral 
things; for example, he may ſay, Caius may chuſe that 
particular horſe, ox, or jewel of mine; or any piece of 
my filver plate, that he pleaſes. | 
The option or choice is ſometimes tacitly included 
in the legacy ; for example, when the teſtator has be- 
queathed to any one a thing in general, (genus); ſee 
part II. book VIII. title II. $ 18. | 
The difference of theſe two ways of bequeathing 
the choice conſiſts in this, that; when the choice is 
expreſsly bequeathed, the legatary has a right to 
chuſe what is beſt; whereas, when the choice 1s only 
given tacitly, he can require among ſeveral things of 
the ſame ſpecies only that which is a medium between 
the beſt and the worſt. See ibid. § 18. 


5 
- When a perſon ſhall bequeath to ſeveral legataries 


things of the ſame ſpecies, with the right of chuſing, 


and they cannot agree about the choice, the queſtion 
ſhall be decided by plurality of voices: if the voices 
be equal on both ſides, they ſhall then caſt aro to 

| now 


. - 
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know which of the legataries is to keep the thing in 
diſpute, with the burden of paying to the reſt the 
valuation of the thing, proportionally to what part 
of it ought to fall to them. 


3. : 
The legatary 1s to make the choice himſelf, and 
not by a procurator : he cannot however be hindered 
from uſing the advice of any perſon to aſliſt him. 


4. 

The legacy of option is pure and ſimple, and does 
not include the condition; namely, F the legatary 
make a choice; tor if he happen to die before the choice 
be made, he tranſmits his right to his heirs, and con- 
ſequently the legacy is valid from the day that the te- 
ſtator died. 

It is in this that the legacy of option differs from 
an agreement or covenant concerning the option, 
(pats optionis), which takes place when, by a promiſe 
or by a covenant, a perſon has been allowed to make 
the choice; for the right of chuſing ariſing from 
ſuch a promiſe or covenant, affects the perſon in 
whoſe favour the promiſe was made; and conſequent- 
ly, if he do not chuſe, he does not tranſmit the op- 


tion to his heir, 


\ 5. 


The legatary ought, immediately after entering 
upon the inheritance, and as ſoon as he is acquainted 
with the legacy, to make his choice; if he do not 
make it, the heir ſhall petition the judge to fix a per- 
emptory day for that purpoſe. If the legatary do 
not ſtill make his choice within the ſpace appointed 
by the judge, the heir may chuſe, and give the lega- 
tary the worſt of the things which the teſtator has 
left of the ſame ſpecies. AY; 


Vor. II. 3 $ 6, 
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| $ 6. 

The legatary, after chuſing, ſhall not be allowed 
a ſecond choice, unleſs all the things of the ſame ſpe- 
cies have not been produced; even though that may 
have happened by chance, and without any fraudu- 
lent deſign on the part of the heir; in that caſe the 
tegatary has the action of exhibftion, (ad exhibendum.) 
The legatary may alſo chuſe anew, when he has cho- 
ſen a thing which he cannot keep, becauſe it belongs 
to a ſtranger, Sc. 


When the queſtion is concerning the choice of an 


immoveable ſubje&, for example, of an acre of land, 


the heir 1s bound to give a particular account of all 
the acres, to deſcribe their ſituation and limits, and 
to ſhow them to the legatary. 


It the teſtator have referred to a third party the 


choice of the thing left in legacy, and if the third 


party do not make the choice within the ſpace aſlign- 
ed to him by the judge for that purpoſe, the lega- 
tary ſhall have a right to chuſe. 


r 


Of a legacy of land, or of a country- eſtate in general, or 
of a ſtocked farm or eſtate, that is to ſay, providid 
and furnifhed, or of the inventory of an eſtate. 


(De ſands, fundo inſtrutio, et inſtruments legato.) 


J 'p 
Hen a teſtator bequeaths a land-eſtate or he- 
ritage in general, in that legacy is not in- 
cluded the inventory of the cattle, nor of the neceſ- 


ſary 
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fary utenſils for the culture of the grounds; far leſs 
is included the furniture on the farm or eſtate; there 
is nothing but what is fixed to the wall with nails 
and pegs included in it, as making a part of the e- 
ſtate or farm bequeathed, even when they have been 
taken away during the teſtator's life, with an inten- 
tion to put them again in their place. | 
N. 1. In this legacy however are comprehended 
certain things deſtined for the perpetual uſe. of the 
eſtate or farm; for example, the preſſes and vats in 
which wine 1s kept; and, if it be a garden, the boxes 
of iron, of lead, or of wood, in which are kept o- 
range-trees, flowers, Oc. 


C 2. 

When a teſtator bequeaths a farm or country-eſtate 
in good condition, that is to ſay, provided or fur- 
niſhed, (ſundum inſtructum), in this legacy is included, 
1.) All the ſtock of cattle and neceſſary utenſils for 
the culture of the grounds: 2.) All the things for 
the uſe of the farm; for example, the carts for car- 
rying the hay, the ploughs, the harrows, the ſledges 
or drays, the horſes coverings or furniture, the {er- 
vants beds, the vaſes or veſſels for the proviſions, 
Sc.; even though theſe things were tranſported elſe- 
where for a time: 3.) All the furniture which the 
teſtator had there conſtantly for his own uſe ; for ex- 
ample, the tables, though they were of marble, the 
beds of the owner and his family, the pictures, the 
boaks deſtined to remain in the country-eſtate, the 

ines in the cellar, the drugs and ſtrong liquors uſed 
for /remedies for the ſervants, and all the ſilver plate 
which the teſtator had there for his daily uſe ; like- 
_—_ things which he had there for pleaſure; for 
example, the furniture and utenſils of hunting, the 
fiſhing-nets, Sc.; likewiſe, all the proviſions which 
he had laid up there for his own conſumpt. 


3L 2 S 
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N. 1. The caſe would be different, if, for example, 
the teſtator had his wine there for ſale; likewiſe, if 
he had laid up grain there to vend it, or if he 
kept his proviſions there to uſe them in his fam: ly in 
town, and brought them thence from time to time 
for that purpole. 

N. 2. Neither is the ready money, nor the jewels 
found in the country-houle, included in this legacy. 

N. 3. When a man has bequeathed an eſtate or farm, 
with all that is found in it, it is the ſame thing as it 
he had left in legacy the eſtate or farm, furniſhed and 
ned, (Fundum inſtructum.) 


y 3- g 

When the farm or country-eſtate 1 18 bequeathed 
with the inventory, (cum inventario), in this legacy is 
included only the inventory of the cattle and things 
neceſſary for agriculture; that is to ſay, of the things 
which, according to the cuſtom of the place, are rec- 
| koned to belong to the culture of lands; but in it 
are not comprehended the things which the teſtator 
has carried there for his own proper uſe, in which 
this legacy differs from the preceding. 


When the teſtator bequeaths the inventary, (inſtru- 
mentum), in this legacy is comprehended only what is 


requiſite for agriculture; namely, the inventory of 


he cattle, and of the things neceſſary for the culture 
of the grounds; likewiſe, what is called deputat, the 
barley for beer, (7rinft perſte), harneſs, hay, ſtraw, 
dung; bedſteads, ſervants beds, c.; but in it is not 
included the farm, or eſtate itſelf. 


5. 

'Thotle legacies ceaſe to have their effect, a) When 
the farm or eſtate happens to periſn; or, b) When the 
teſtator alienates it in his lifetime; which takes place 
2 without 


FUG 1 bin 1 ab 
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without any diſtinction, whether the farm or eſtate 


was bequeathed quite fitted up and furniſhed, (fun- 


dus inſtructus), or whether the inventory only was be- 
queathed with the farm or eſtate, c; for when the 
farm or eſtate, which is the principal thing, happens 
to periſh, the legatary has not a right to demand 
what is only its acceſſory, namely, the inventory. 


+ 3 3: 4&1 X. 


Of the legacy which a teſtator leaves of his gold, of big 
ſilver plate, of his ready money, of his cloaths, of bis 
jewels, and of the other things which he bas for 
dreſs, &c. 


(De auro, argento, pecunia, mundo, ornamentis, voſti- 
mentis, ©'c. legatis.) 


TRA 13 8 
J Hen a teſtator has bequeathed all his gold, and 
all his ſilver plate, in this legacy is compre- 
hended all that the teſtator left, at his death, in ſilver 
plate and in gold, whether it be rough bullion, made 
into work or broken; neither is a diſtinction made 
whether it was lent, or if it be in the goldſmith's 
hand to be made into work. | 
N. 1. Herein conſequently is included the ſervice 
of ſilver plate, the ſide-board, all the coffee and tea 
plate, dreſſing- late, branches, crowns, and luſtres of 
ſilver, tables, frames, and andirons ornamented with 
ſilver, &c. * 
N. 2. If, for the ornament of any piece of ſilver 
or gold, jewels were ſet in it, or any pieces of money 
added to it, c. they would, by virtue of the right of 
acceſſion, be a part of tke legacy, even though the 
things 
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things added might be ſeparated from the things to 
which they are joined, without deſtroying their ſpe- 
cies, (ſalva ſpecie.) 

N. 3. In the general legacy of ſilver plate is alſo 
included gilded plate. 

N. 4. But in it is not comprehended gold nor ſilver 
coined nor medals, nor pieces done over with ſilver, 


unleſs all theſe things have been expreſsly named by 
the teſtator. 


| § 2. 

When the teſtator has bequeathed only the filver 
made into work, and which can be uſed, in it is not 
included rough bullion, nor that which is broken. 

If he have bequeathed only the pieces which he had 
for his daily uſe, therein will be comprehended only 
thoſe which he uſed daily, with reſpect to which the 
declaration of the ſervants ſhall be taken. 


When a teſtator has left in legacy the filver plate 
uſed at his table, in it ſhall be comprehended all that 
is required for furniſhing or embelliſhing a table, and 
conſequently the ſervice of ſilver, if he have left one, 


the ſpoons, knives, forks, chafing-diſhes, candle- 


ſticks, ſnuffers, great diſhes, ſoup-diſhes, plates or 
trenchers, tea and coffee equipage, and other like 


pieces of ſilver plate, but not the ciſterns, cupboards, 
or ſideboards, Oc. 


| 58 4. | 
When the teſtator ſhall leave in legacy a certain 
quantity of filver, for example, ten marks weight, 


the heir {Mall pay its valuation to the legatary on the 


footing of the ſtandard of the place. 


| § 5. 
When the teſtator ſhall bequeath all his ready mo- 


ney, 
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ney, neither the medals,nor the debts due to the de- 
funct ſhall be included. 


6. 

When a teſtator ſhall . a kind of money or 
coin, whoſe value is liable to riſe and fall, the heir 
ſhall pay the ſum bequeathed on the footing of the 
value of that ſpecies, at the time of making the will. 


5 7. 

When a teſtatrix ſhall Call her jewels, and all 
her dreſs, in that legacy ſhall be comprehended, 
1.) All the jewels and all the precious ſtones which 
ſhe has left, whatever name they may have, and whe- 
ther they be ſet or not, even thoſe which are actualh 
in the jeweller's hand; 2) All the pieces of gold or 
ſilver, & which the defunct uſed in her dreſs; for 
example, gold necklaces, bracelets or pearls, girdles, 
buckles, Sc.: 3.) Holy-day cloaths, with the laces 
uſed along with them, but not the linen. When the 
teſtatrix has left only her jewels, and not her dreſs, 
among them {ſhall be comprehended only the precious 
ſtones, ſuch as diamonds, rubies, Sc. whether th 
be ſet or not ; but among them ſhall not be included 
the other pieces which we have reckoned to belon 


to dreſs, nor the caſe in which the defunct kept her 
jewels. 


88. 

When a teſtator has bequeathed his cloaths, among 
them ſhall be included all thoſe which he left at the 
time of his deceaſe, and in particular cloaks, riding- 
coats, ſurtouts, night-gowns, and other chamber-dreſs, 
ſhort coats, night-veſts, &c. 

N. 1. In this kind of legacy is even included cloaths 
not yet finiſhed, provided the cloth of them were al- 
ready cut; for if it were entire, even though it were 
already in the tailor's hand, it would not belong to 


the 
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the legatary: herein are alſo included hats, ſtockihgs, 
ſhoe-buckles, but not the linen nor the ſword. 

N. 2. It is moreover of no importance whether 
thoſe cloaths be ſewed, woven, or knit. 


| When a teſtator ſhall order his heir. to clothe the 
legatary, he ſhall be obliged to do fo but once, and 
the cloathing ſhall be proportioned to the legatary's 
ſtation : in this legacy ſhall be included the coat, veſt, 
breeches, ſhoes, ſtockings, and hat, but not the linen 
nor the ſword. 
§ 10, 

When a teſtator ſhall bequeath to any one a yearly 
cloathing, the heir ſhall be bound to give every year to 
the legatary ſuch a complete ſuit ; if the teſtator had 
left him annually two ſuits, the one for ſummer and 
the other for winter, the heir muſt deliver to the le- 
gatary annually two ſuch complete ſuits of cloathing. 


| Sit. 

When a teſtator ſhall leave his library in legacy, 
in it ſhall alſo be included the manuſcripts, the geogra- 
phical charts, maps, prints, and the preſſes tor the 
books. | 

When the teſtator ſhall bequeath his pictures, in 

that legacy ſhall not be included the prints, family- 

rtraits, nor the other pieces which are framed on 
the walls, in the wainſcotting, and over chimneys. 


C 12, f 

When a teſtator ſhall bequeath the books of his 
trade, in that legacy ſhall be comprehended all the 
debts due to the teſtator which are poſted in them, 
and which the teſtator has a right to require ; but by 
no means the money actually in caſh at the time of 
his deceaſe, though it be of new laid out to intereſt, 

or employed in trade. 
/ TITLE 
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P 


Of a legacy of houſehold furniture. 
(De ſupelleSite legal.) 


* 
TX 7 Hen a teſtator ſhall 'bequeath to any one his 
moveables, or furniture, thereby ſhall be un- 
derſtood all the moveable things which the teſtator 
had acquired, for his own uſe and that of his family, 
without diſtinguiſhing whether he acquired them for 
neceſſary uſe or for his own pleaſure. Sag, 


NM. 1. In this legacy ſhall alſo be comprehended the 


glaſſes, coronets, ſtatues, canopies, ſophas, pictures 
likewiſe cups, ſpoons, forks, and knives of ſilver, 


which the teſtator uſed daily; but not the full ſer- 


vices of filver plate, nor the cupboard, nor the ſide- 
boards, uſed only for ornament. 25 

N. 2. In it ſnall alſo be included carpets, and tape- 
ſtry or hangings, however valuable they may be. 

N. 3. Likewiſe all the utenſils and furniture of 
wood, ſuch as tables, feats, benches, preſſes, and all 
that is uſually comprehended, according to the cuſtom 
of the place, under the name of houſehold utenſils 
and furniture; likewiſe coaches, chariots, earthen- 
ware, copper, tin, &-c. z but not the teſtator's cloaths, 
his books, his arms, nor the preſſes uſed for theſe 
things, | 

N. 4. In this legacy ſhall not be included the ready 
money, nor the jewels, nor the animals which are in 
the houſe; for example, the horſes, horned cattle, &c. 
nor the things which the teſtator has deſtined for the 
conſtant uſe of the houſe, and which do not belong 
conſequently to the furniture, but to the houſe itſelf; 
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for example, water- engines, leather buckets, tuns, 


ladders, with which houſes are provided, to be em- 
ployed in the houſe in caſe of fire. 


885 C 2. 

When a teſtator has bequeathed his houſe only, or 
lodging in a houle, in that legacy ſhall not be inclu- 
ded the furniture in it, unleſs that legacy were left 
by a huſband to his wife: on the other ſide, lodging 
ſhall not be included in a legacy of the furniture. 


| ; 3. ö | * 
When a teſtatot has bequeathed a houſe with what 


s in it, in that legacy ſhalt be comprehended the fur- 


niture in the houſe. 


When the teſtator has left in legacy only the uſu- 
fruct of his houſe, the legatary ſhall not have a right 


to claim the enjoyment of the furniture. 


T 1 1 L E XI. 
; Of the legacy of the ſtock of family-proviſiens. 
(De penu legata.) 


| 9.1. | 
AX 7 Hen a teſtator has bequeathed his family-pro- 
viſions, that legacy ſhall comprehend all that 
he had laid up for his own neceſſities, and that of his 
family, and conſequently all the things uſed for eat- 
ing and drinking. 
| b 
Herein in particular ſhall be comprehended all that 
he had laid up in the buttery, or in the pantry ; for 
example, 
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example, fleſhes and fiſhes ſmoked, proviſions of rye, 
peaſe, flour, oat-meal, &c. the plants and roots which 
are kept during the winter in the cellar; likewiſe 


what the teſtator had bought for his own uſe, of wine, 


beer, brandy ; likewiſe wood, coals, candle; likewiſe 
the veſſels in which thoſe proviſions are uſually kept. 


When a teſtator has ſeveral houſes and eſtates, and 
has left in legacy in general his family-proviſions, in - 
that legacy ſhall be comprehended the proviſions for 
eating and drinking, &c. which ſhall be found in each 
houſe, or in each eftate or heritage. 


4. 

But therein ſhall'not be included the kitchen- uten- 

ſils, nor thoſe uſed for brewing and for baking, nor 
the things which the teſtator laid up for ſale. 


: 5 
When a teſtator ſhall bequeath to any one his fa- 
mily-proviſions, and ſhall allow him at the ſame time 


the alternative, either of taking the proviſions or a 


certain ſum in their place, the legatary ſhall be at 
freedom to demand the legacy either in kind or in 
money. | 

86. 

When a teſtator ſhall order his heir to deliver to 
the legatary the proviſions, and if he be backward in 
doing ſo, to pay him a certain ſum, the legatary ſhall 
not have a right to demand the ſum till he have been 
obliged to proſecute the heir in a law-ſuit ; in which 
caſe the latter ſhall no longer be at freedom to offer 
the proviſions in kind, | 


3M 2 TTL. 
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, , <4 
'Of legacies of grain, of wines, end of oil. 
(De tritico, vino, oleo legato.) | 
981 


T happens ſometimes that a teſtator bequeaths to 
a perlon grain, wine, and oil, and in this caſe the 


queſtion is to know what he meant by ſuch legacies. 


| 9 2. 

In a legacy of grain (zriticam) ſhall be included all 
the fruits of the ground. GE | 

When a teſtator ſhall bequeath in general to any 
one his grains, or his proviſions of the fruits of the 
fields, in that legacy ſhall be comprehended all the 
fruits which have ariſen, and are produced of the 
earth, and which ſhall exiſt at the time of the teſta- 
tor's deceaſe, in particular peaſe, beans, buck-wheat, 
Sc. hkewiſe the fruits which the teſtator had laid up 
for ſale. | | 

Herein alſo ſhall be comprehended the meal or 
flour ground of the grain which grew on the teſtator's 
farm or eſtate ; likewiſe the wheat or barley prepared 
for brewing, which is called in German nialb, the oat- 


meal, &c. and other ſorts of proviſions made of the 
different kinds of grains. 


When a teſtator ſhall have determined the quantity 
and quality of the grain which he bequeaths to any 
perſon, his ſettlement muſt be complied with; for 
example, if he have left inlegacy a wiſpel of wheat, of 
rye, of oats, of barley, Sc. the heir muſt deliver to 


the 


OE AMC, Bo ah 5, 
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the legatary the quantity of wheat, Sc. which the te- 
ſtator has marked; nevertheleſs, in this caſe it muſt 
be carefully diſtinguiſned whether the eſtate, or farm 
was added taxationis gratia, that is to ſay, to rate and 
value the legacy, or demonſtrationis gratia, that is to 
ſay, to ſhow in what place the quantity bequeathed 
is to be taken. See above, part II. book VIII. 


title II. 5 19. 


§ 4. | 

When a teſtator ſhall have marked the quantity 
which he wagts to bequeath, it mult be regulated in 
conformity to what he was accuſtomed to practiſe, 
and if it be, for example, a certain number of ſheaves, 
they muſt be of the ſame length or thickneſs as thoſe 
which the teſtator cauſed to be bound in his fields, 
and carried into his bins, if his practice in this re- 


ſpect. be not known, the cuſtom of the place ſhall be 
owed. 


If the teſtator in determining the quantity have 
ſaid nothing of the quality, it will depend on the heir 
to deliver the thing left in legacy of ſuch quality as 
he pleaſes, provided it can be uſed in houſekeeping. 

N. 1. Thus when a teſtator ſhall bequeath a thou- 
ſand rix-dollars, the heir ſhall have a right to pay them 
in ſix-fenning pieces. 

N. 2. When the teſtator ſhall have left in legacy a 
tun of wine, the heir ſhall have paid the legacy by 
giving wine of the country-growth, unleſs the teſtator 
had in his cellar ſeveral tuns of foreign wine, in 
which caſe the heir ſhall be bound to deliver a tun 
of wine out of the cellar. 

N. 3. When the teſtator ſhall bequeath to any one 
a wiſpel of wheat, of oats, or of rye, &c. the heir 
ſhall not be bound to give of the beſt, but it ſhall be 
ſufficient if it can be uſed in a family. 


86. 


462 PART II. Book VIII. TITIE XIII. 


$ 6. 
When a teſtator ſhall bequeath his wine in general, 
in that legacy ſhall be included all that he uſed to 
call by that name, and conſequently not only the wine 
of the growth of his own vineyard, but alſo all the 
foreign wines which belong to him; likewiſe the 
made wines which go under the name of wine, for 
example, mead, cowſlip wine, as alſo the wines which 
are ſoured, but not thoſe which are changed into 
vinegar, nor thoſe which the teſtator deſtined and uſed 
for making of vinegar. 

N. 1, When the teſtator has beque#thed, for ex- 
ample, ten barrels of wine, and has no other in his 
cellar but pricked or ſpoiled wine, the legatary ſhall be 
obliged to take of that. 

N. 2. In a legacy of wine ſhall be included the caſks 
in which it is uſual to ſell it, and which are acceſſo- 
ries of the wine. The caſe would be otherwiſe if 
the wine were in great vats or veſſels, whence it was 
to be drawn to be put in caſks; for thoſe vats are 
immoveable things, deſtined conſtantly for the uſe of 
the cellar; which ſhall likewiſe be obſerved though 
the teſtator ſhould have bequeathed the wine with the 
caſks in which it is contained. 

When a teſtator ſhall bequeath the wine without 
the caſks, the legatary ſhall be bound to provide caſks 
for himſelf. 


When a teſtator ſhall leave his wine in legacy, and 
it ſhall be found that he has none in his cellar, nor 
elſewhere, the legacy ſhall not be valid. 


g 8. 
When a teſtator ſhall bequeath a quantity of new 
wine, the heir ſhall not have a right to give to the 
legatary, centrary to his inclination, wine which is 


old. 


89. 
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When a teſtator ſhall A all his old wines, 
in that legacy ſhall be included all the wines except - 
ing thoſe of the laſt year. | 

When a teſtator ſhall bequeath a certain quantity 
of his old wines, and ſhall have them of different 
qualities, the heir ſhall be bound to give only of 
that which is a medium between the beſt and the 
worſt. 8 

When a teſtator ſhall have bequeathed a caſk of 
wine, and ſhall have ſeveral in his cellar, the caſe 
ſhall be the fame as in the legacy of a certain ſpecies, 


or of a certain kind, of which we have already treat- 
ed, (de legato generis.) 


| § 10. ; 
When the wine left in legacy periſhes, or is prick- 
ed and ſpoiled, the legacy ceaſes to have its effect, un- 
leſs it had periſhed, or was ſpoiled through the heir's 
fault; for though uſually in ſuch a caſe the debtor 
ought before the payment to take upon himſelf the 
riſk of the quantity which he owes, which cannot pe- 
riſh, nevertheleſs this rule admits an exception in the 
preſent caſe : the reaſon of which is, that a quaatity 
to be taken out of a certain ſtock, or out of a cer- 
tain place, is entirely alike to an individual, 


„ 

The Roman laws have occaſioned ſeveral doubts 
concerning a legacy of oils; but as thoſe difficulties 
can hardly be formed but in Italy, where the greateſt 
trade in oil is, we think it ſufficient to decree here in 
general, that when oil ſhall be left in legacy, that le- 
gacy muſt be underſtood of all the oil that can be 

uſed, either for eating or for burning, and conſe- 


quently of fiſh or train oil, lintſeed oil, oil of nuts 
and almonds, &c. 


When 


* — — 
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When a teſtator ſhall bequeath oil in general, or a 
certain quantity of oil, without ſpecifying the quali- 
ty, it ſhall depend on the heir to give oil uſed in cat- 
ing, or only oil for burning. 


1 1 E WMV. 


Of the legacy of maintenance or alimony, and of that of 
food. 


(De alimentis et cibariis legatis.) 


§ 1. 
HE laws favour in a very particular manner le- 
gacies of maintenance, or of alimony, (alimen- 
forum), and for that reaſon it has been uſual to inter- 
pret that kind of legacies as favourably as is poſſible. 


§2. 
Neither that kind of legacies, nor any other can be 
made but in a valid will, and one executed with all 
the ſolemnities requiſite; ſo that when a will is an- 
nulled, the legacy of alimony falls alſo, and would-be 
invalid, though | It had been left in favour of a pious 
community. 

When the will is not antwlled, and is only invali- 
dated with reſpect to the nomination of heir, all the 
e are valid, and conſequently alſo the legacy 

alimony. 


3: 

The legacy of alimony may be left. even to thoſe 
who otherwiſe are incapable of receiving by will; for 
example, 1.) To thoſe who are proſcribed, unleſs they 
be guilty of the crime of high treaſon, (perduelizonis 
rei); 2.) To children born in adultery or in inceſt, 
and, 3.) To the children born of a proſtitute. 

| N. 1, 
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Ni. When a man ſhall bequeath to this kind of 
perſons a ſum above their neceſſities and their ſtation; 
the legacy ſhall be moderared to juſt bounds by the 
authority of the judge, who ſhall decree to them only 
what is indiſpenſably neceſſary for their maintenance: 
the reaſon of which is, that it is preſumed the teſtator 
intended indirectly, and to elude the law, to make 
them ſharers of the ſucceſſion. 

N. 2. When a teſtator has bequeathed alimony to 
his baſtard, to be enjoyed till he arrive at the age of 
puberty, if he happen to die before that age, the 
mother ſhall not have a right to demand the alimon 
for the years which the baſtard might ſtill have claim- 
ed it if he had lived. The reaſon of which is, that 


that legacy was appropriated only to the baſtard per- 
lonally. - | | | 


. 4. 

When a teſtator ſhall leave in legacy alimony to 
the legatary and his children, the heir ſhall be bound 
to furniſh it to the legatary's children who ſhall be 
born afterward; which is not to be underſtood of 
adopted children, were they even aſſumed or adopted 
by an aſcendant, and ſtill leſs of baſtards. 


When a teſtator ſhall bequeath an alimony to his 
wife, and ſhe ſhall die before him, if he happen to 
leave at his death a ſecond wife, the legacy ſhall be 
due to her, and the heir ſhall be bound to deliver to 
her the thing bequeathed. 


The teſtator may leave a legacy of alimony in dif- 
ferent ways; for example, 1.) He may bequeath to 
the legatary once for all, either a capital ſum, or an 
eſtate or farm, to be uſed for his maintenance; 2.) Or 
he may allot to him a ſum to be drawn annually or 

Vol. II. 38 monthly; 
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monthhy; 3.) Or he may bequeath to him in general 
his entertainment or maintenance, without ſpecifying 
the ſum, or determining the time; 4.) He may alſo 
allot the lands or ſubject whence the legatary may 
draw his alimony; in fine, g.) A capital ſum may be 


left in legacy to one perſon, to be employed in the en- 


tertainment and maintenance of a third party. 


. TT 

When a teſtator ſhall bequeath to the legatary a ca- 
pital ſum, or an eſtate or farm, for his maintenance, 
this legacy 1s pure and ſimple ; wherefore the lega- 
tary ſhall have a right to require the whole capital af- 
ter the teſtator's death, and if he happen to die be- 
fore opening of the will, he tranſmits his right to 
his heits: as to the land eſtate or farm bequeathed 
for the maintenance of the legatary, he acquires the 
roperty of it by law, (ipſo jure); and both he and 
bis heirs are entitled to claim it from all thoſe who 
are in poſſeſſion of it, conſequently this legacy 1s not 


properly a legacy of alimony. 


This rule admits an exception, when a father be- 
queaths to is baſtard a land- eſtate or farm for his 
maintenance; for, in this caſe, only the incomes of 
the eſtate ſhall be delivered fo the baſtard. 


8. 

When a teſtator has bequeathed to a legatary a cer- 
tain ſum for his maintenance, and when that ſum is 
to be paid yearly, monthly, or weekly, theſe are ſe- 
veral legacies, of which that of the firſt year, of the 
firſt month, or of the firſt week, only is a pure and 
imple legacy; fo that the legatary happening to die 


in the firſt year, tranſmits to his heits only the ali- 


mony of that year, Cc. As to the legacy of. the 
years, of the months, or of the weeks, into which 
a legatary 1s not yet entered, they are all reckoned as 
left on this condition; namely, if the legatary - 

then 
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then in hfe : thus, when he happens to die, the lega- 


N cies of the years into which he has not yet entered, 
g are extinguiſned, and cannot be tranſmitted to his 
© heirs: we have already fully treated of this ſubject in 

| 1) 3334 } 9. 
1 When a teſtator has not determined the quantity 


which is to be employed for the maintenance of the 
legatary, and when the legacy of alimony or mainte- 
nance is left in general, this caſe is liable to more dif- 
I ficulty. 1 4 ; | 


e, To determine it, 1.) We decree and eſtabliſh, as 
1- a general rule, that the heir ſhall furniſh to the lega- 
f- tary every thing requiſite for his maintenance. 

. Nevertheleſs, 2.) It ſhall alſo be taken into conſi- 
0 deration, a) What the teſtator uſed in his lifetime to 
d do in favour of the legatary; and, b) If it be not 
e known what he did in his favour, or if he gave him 
d nothing in his lifetime, regard muſt be had both to 
10 what is neceſſary for the legatary, according to his 
ot ſtation, and to the quantity of effects which the te- 


ſtator leaves ; or, c) Regard- ſhall be had to what is 


e- neceſſary for the maintenance of a perſon in the place 
18 where the legatary is ſettled; d) The legatary's age 
of muſt alſo be conſidered, - and what ſhall be aſſigned 

for his maintenance is to be augmented or diminiſhed 

accordingly. | 
1 3.) When a father has bequeathed an alimony to | 
1 his daughter whom he has diſinherited, he muſt ſettle 
5 for her maintenance a ſum proportioned to the por- | 
as ton which he has given to. his other daughters, or | 
wr which he was bound to ſettle in their favour in pro- 
* portion to his fortune. 3 
. 4.) In the general legacy of alimony is included, 
* beſides meat and drink, cloathing and lodging, pro- 
-þ portioned to the legatary's quality, but not an equi- 
_ page or horles : if the legatary have a family, it muſt 


be 8 3 N 2 i alſo 


468 PART II. Book VIII. TITLE XIV. 


alſo be maintained according to his ſtation, unleſs the 
teſtator have expreſsly excluded it. 

5.) In the legacy of alimony ſhall not be included 
ak the legatary is obliged to expend for his edu. 
cation or travels, nor the charges of interment, unleſs 
the teſtator have expreſsly mentioned them. | 

6.) When the teſtator, in bequeathing alimony, 
has not determined a certain time, the legacy ſhall be 
due to the legatary all the days of his life. . 

When the legacy. of alimony is left to the legata- 
ry to continue till he have attained the age of puber. 
ty, not only is full puberty, being eighteen years of 
age, underſtood dre but alſo the time 1s reckon- 
ed from one inſtant to another, (de momento in momen- 
tum), and conſequently this legacy ends only at the 
laſt hour of the D r W 


When a dener bas Ar in 1 a aden ſum or 
quantity for the maintenance of the legatary, and 
has mentioned the ſtock or eſtate whence that ſum 
or quantity is to' be taken, a diſtinction muſt be 
made, whether the ſtock or eſtate was added taxatio- 


nis gratia; that is to ſay, to rate and value the legacy, 


or if the teſtator mentioned it only demonſtrationis gra- 
tia, that is to. ſay, to ſhow out of what place the 
quantity bequeathed is to be taken: in the firſt caſe, 
the legatary ſhall be obliged to ſatisfy himſelf with 


the product of the eſtate or ſtock, and, in the ſe- 


cond, he may demand what is wanting of the ſum 
or quantity n et See yore II. book VIII. 
title II. § 19. 

11 ] 

When the teſtator ſhall order, at the ſame time, 
that the legatary have the adminiſtration of the eſtate, 
or ſtock, the heir may oblige him to give ſecurity, 
that he will preſerve the eſtate or ſtock, and will 1 

© waſte 


- + 
2 
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tho waſte or deſtroy it, and this ſecurity may be given in 
this caſe by oath, (jurato.) N 8111 10 
ded If, after giving juratory ſecurity, the legatary, ne- 
du- vertheleſs, can be convicted of waſting or deſtroying 
leſs the! eſtate, the judge, taking cogniſance. of it, ſhall 
? take care to order a ſequeſtration of the eſtate, or to 
ny, let it in leaſe; and the legatary ſhall receive from it 
be what is ſufficient; for his maintenancge. 


f or „ti. 3.4 
FO TINO To TID IT 1 Pl 
The heir or his ſubſtitute, if the-firſt do not in- 
cline to be heir, ſhall. be bound to furniſh to the le- 
gatary entertainment and alimony after the time. of 
the teſtator's deceaſe. es lia + - 
When the heir avails himſelf of the ſpace for deli- 
beration whether he will accept. the ſucceſſion, and 
when there is a teſtamentary. executor, the latter ſhall 
Fyroiſh, in the mean time, maintenance to the lega- 
i 5 Jo 
it there be no, teſtamentary executor, the judge 
ſhall cauſe the maintenance to be furniſhed by a curator 
or truſtee for the ſucceſſion, whom he ſhall eſtabliſh 


- four that: pe, „ ies 2 


813. 
The heirs are bound to pay the legacy in the man- 
ner and on the footing ordered in the will. 

Thus, when a teſtator has bequeathed to any one, 
for example, two wiſpels of rye for his maintenance, 
the legatary is not bound to accept, in place of the 
rye, the current market- price, nor is the heir bound 
to pay the rye in money; which ſhall be obſer- 
ved without allowing any exception to the con- 


, 


e trary. 

e, | C 14. 1 ; 

y. Thoſe legacies ſhall alſo be paid, without being ſub- 
ot jected to any burden; for example, to exciſe, toll, 
te yea : 


_ poſtage, 
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poſtage, c. nor to the deduction of the debts due | 
* the teſtator. 

Jo #- 8 1 Ys; 
The ebene when 2 fucceſſion falls to it, is 


bound to fulfil all the ee which are im- 
eh on _— 


$ 16. : 2.3 | 
The r is l obliged to Furniſh the kane at 
the time preſcribed by the teſtator. Thus, when a 
teſtator has allotted for the maintenance of a lega- 
tary a certain ſum or quantity, which is to be deliver- 
ed yearly, monthly, or weekly, the heir muſt begin 
to pay the legacy from the day of the teſtator's de- 
ceaſe, and muſt continue to furniſh maintenance to 
the legatary at every new year, at every new month, 
or at eyery new week. 
This rule admits an exception, 1.) When the te- 
ſtator has determined the time at which the legacy is 
to be paid; which, 2.) May be done indirectly , for 
example, when the teſtator allots the fruits of cer- 
tain Jaboured grounds for the maintenance of the 
legatary. For, in this caſe, the grains which grow 
are delivered to the legatary all at once, and can be 
delivered to him only at the time of harveſt.” Ne- 
vertheleſs, if he be an idiot, or a prodigal, and it be 
conſequently to be dreaded that he may ſquander all 
at once, and that nothing may remain for his future 
maintenance; the heir ſhall not deliver to- him the 
whole legacy at a time, but he ſhall take, with the 
approbation of the judge, certain meaſures, in vir- 
tue of which he ſhall deliver to him only by parcels 
what he owes for his maintenance, that he may 
have whereon to ſubſiſt during the whole year, or the 
whole month, in which he is to receive 87895 


8 17. 
The legacy af alimony enjoys ſeveral privilege ; 
or 
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for example, 1.) The legatary has not a right to tranſ- 
act with the heir concerning the legacy of alimony, 
unleſs the tranſaction be made judicially, and unleſs 
the judge take previous cogniſance of it, and allow 
them to treat of it together, (cum cauſe cognitione et 


47¹ 


prævio decreto.) 


2.) When a father has bequeathed alimony to his 
baſtard, if the mother make an agreement on that 
head, in the name of her child, with the heirs, that 
agreement ſhall infer no prejudice to the baſtard; and 
the heir ſhall be bound to furniſh him alimony from 
the moment that his mother died, or that ſhe ceaſed 
to maintain him. In this laſt caſe, the heirs are to 
take their recourſe againſt the mother. TOUT 
3.) The legacies of alimony which a teſtator leaves 
to his wife, to his relations, and even to a third party, 
cannot be ſeized by the legatary's creditors, whoever 
they be. | 

4.) The heir who has made advances to the lega- 
tary for the years to come, has not a right to object 
to him the exception of compenſation in conſequence 
of thoſe advances. E 910 le 

5.) If any difference ariſe concerning the alimony, 
the appeals againſt the ſentence which ſhall paſs con- 
cerning thoſe differences, ſhall have no other effect 
than what is called in law devolution, (quoad effeftum 
devolutivum.) ̃ 

» § 18. Bk 

The legatary, to whom alimony is bequeathed, ac- 
quires, 1.) By virtue of that legacy, the perſonal . 
action ex teſtamento. See part II. book VIII. title II. 
| i = If the alimony be allotted on a certain ſubject, 
the legatary acquires a tacit hypothec or mortgage on 
that eſtate or ſubject. 3 : 

3.) When the eſtate itſelf is bequeathed and aſſign- 
ed to the legatary, to draw his maintenance out of 

| | it, 
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it, he Thall have a claim of right with reſpect to that 
ſubzect or 29218 See above, 5 7: 


$ 19. 

The legacy of alimony expires, 1; Jy When the le- 
gatary happens to die; and, if it be an annual legacy, 
when the legatary has not begun the year. See above, 
$8. Moreover, the queſtion is here only of natural 
death; for civil death does not , extinguiſh the le- 
gacy, 'unleſs it be a conſequence. of the crime of 
high treaſon. The legacy does not expire by the 
death of the heir, and bis heirs are bound to continue 
to furniſh maintenance to the legatary on the ame 
footing. 

2.) This legacy of alimony comes to an end, in 
the ſecond place, by preſcription. When it is an an- 
nual legacy, there muſt be a new preſcription for every 
year. See part II. book VIII. title III. $ 9 

The legacies in which fathers and *. are 
bound to their children, or the children to their fa- 
thers and mothers, can never be preſcribed. The 
reaſon of which is, that it is an obligation which na- 
ture itſelf impoſes on them. 

3.) The legacy of alimony expires, in the third 
place, when it was left only tor a certain number of 
years, and that time is elapſed; for example, when 
it was left to continue only till the legatary have at- 


tained the age of puberty, it __ when the lega- 
tary attains that age. 


C 20. 
7 difference is made between the legacy of ali- 
mony and that by which a teſtator bequeaths to any 
one only food or board, (diaria et cibaria ;) for in this 
laſt legacy is included only what is neceſſary for the 
legatary for meat and drink, and neither cloathing 
nor lodgigg 1 is comprehended. 


TITLE 
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( De peculio legato.) 
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e | 

Wei a: teſtator ſhall bequeath to his children 
WW their camp, ſuppoſed camp, and adventigious 
peculiars, or, ſnhall leave to one of his children the 
peculiar of another child, in ſuch caſe ſhall be ob- 
ſerved what has been decreed concerning the legacy 
of a ching belonging to the legatary himſelf, or even 
to another, (in legato rei propria et aliens.) See 


r n -W 


the entry upc 
: e ; „ 

The caſe would be otherwiſe, if the father had 
given the peculiar, not to the ſon who had the admi- 
niſtration of it, but to another of his children; the 
legatary, in this caſe, would not profit by the accre- 
tion, but regard would be had to the day of the 
teſtator's deceaſe, and all that was not a part of the 
peculiar before his death, would not fall to the legs- 
tary, unleſs the accretion aroſe from the very things 
belonging to the peculiar. < 
Vor. II. 30 TITLE 


| 
j 
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TITLE XV. 


Of the conditions, and deſcriptions, likewiſe of the cauſes 
and motives, or burdens, which teſtators may annex to 
legacies. 


* 

Teſtator may not only, 1.) Impoſe conditions 
on the legatary, but he may alſo, 2.) Point out 
and deſcribe the legacy; which lawyers call demonſtra- 
tionem., He may alſo, 3.) Declare the cauſe or mo- 
tive which has induced him to-leave the legacy; in 
fine, he may 4.) Add to his ſettlement a certain 
manner of enjoying the legacy which is called in law 
modus; that is to lay, impoſe certain engagements, 
or certain things on the legatary, which ſhow the aim 
which he propoſes to himſelf in leaving the legacy. 
We mall treat of theſe clauſes 1 in this title, 


$2, 

\ YEE. We kate eg 3 above, book vn. 
title XIII. what is to be underſtood by a. condition, 
and that it is caſual, in one's power, or mixed. 

N. 1, We have there, moreover, ſhown, that ne- 
ceſſary and fcandalous conditions have not "the effect 
of conditions; for a legacy, left under a neceſſary 
condition, is reckoned ' pure and ſimple, an and that 
which is made on a ſcan alous condition is null; as 
to conditions prejudicial to good manners, they are 
reckoned as if they had not been inſerted in the ſettle- 
ment. 

N. 2. We have alfo treated of the manner of ful- 


filling conditions, and ſhown when 95 may be rec- 
koned as fulfilled, 


4 
4 
4 5 F 


g. 


ez. 26 AO Pie ae W 
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VN. 3. Moreover, what has been decreed concern- 
ing conditions annexed to the nomination of an heir, 
is alſo applicable to conditions annexed to legacies. 
The caſe muſt be excepted, in which it has been en- 
acted that the neceſſary heirs cannot be nominated 
under a caſual and mixed condition. DEAL 9! 


3 1 8 
When a teſtator has bequeathed any thing on a 
certain condition, the heir is not bound to pay the 

legacy till the condition exiſt. 
When it is a condition which the legatary is to per- 


form, and which conſiſts in doing a thing, the con- 


dition does not exiſt till the legatary has done, after 
the teſtator's death, the thing with which he is bur- 
dened, and it would not be ſufficient that he had 
done it before, unleſs it appeared that the teſtator's 
intention was thereby fully performed ; we have given 
examples above, part II. book VII. title XIII. § 11. 
The condition which impoſes the obligation of not 
doing a thing, exiſts, when the perſon on whom it 
is impoſed is put out of a ſtate of contravening the 
condition. See ibid. F 11. +” 


84. 
II.) It often happens that a teſtator points out and 
deſcribes the thing bequeathed with its qualities, or 
adds, on naming the legatary, certain circumſtan- 
ces, concerning his name and his ſtation, which gives 
occaſion to debate the queſtion; namely, whether the 


legacy be invalid, when the teſtator has miſtaken in 


making ſuch deſcriptions, additions, or deſignations? 
| Welay it down as a general rule, that a falſe deſigna- 
tion, addition, or deſcription, ſhall not render the legacy 
invalid, provided the teſtator's intention be evident. 
Thus when a teſtator ſhall leave a legacy to Caius, 
calling him by miſtake his couſin, or giving him a 
title or ſurname which he has not, Oc. the heir can- 
l 30 2 not 
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not make a difficulty to pay the legacy, provided 
Caius's perſon be known, and that it be certain the 
legacy was made in his favour: neither ſhall the heir 
be allowed to raiſe a law-ſuit againſt Caius, on pre- 
text that the teſtator would have left him no legacy 
if he had known his miſtake. 


S 5. 

Legacies may be left, 5 At a day, or againſt a 
day, of which it is uncertain whether it ſhall exiſt, (/ub 
die incerto an fit exſtiturus), or at a day, of which it is 

certain that it ſhall exiſt, though it be not known 
when it ſhall exiſt, (ſub die certo quod ſit exſtiturus, et ſi 

incerto quando ji fit exſtiturus), or legacies may be left to 
take place reckoning from a certain day, (ex die), or 
to continue only till a certain day, (in diem.) All 
thoſe legacies are pure and ſimple, excepting when 

A uncertain whether the day ſhall exiſt, (an ſit exſti- 

) in which cafe, the legacy is conditional, and 
there is a neceſſity to wait till the condition happen. 
See above, PT II. book VII. title XIII. $ 4. 


When a teſtator has bequeathed a certain thing, 
and has committed ſome miſtake in deſcribing 1 it, for 
example, if he have left in legacy his year-old horſe, 
and has none of that. age, the legacy ſhall neyerthe- 
leſs be valid, and the heir ſhall be bound, if the te- 
ſtator have left ſeveral horſes, to give to the legatary 
that one whoſe age is neareſt the age of the horſe be- 
queathed ; if the teſtator have left but one horſe, he 
mult be delivered to the legatary, even though he 
were ten years old. The caſe would be the ſame 
when the teſtator ſhall bequeath to any one the ox 
which he bought from Caius, though he never have 
bought one from Caius: for in this caſe the heir ſhall 
be bound, notwithſtanding the miſtake committed 
in. the. deſcription, to. _aliver another ox to the lega- 


tary, 
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tary, but he ſhall have a right to chuſe one for that 
purpoſe out of thoſe which the teſtator has left, which 
may be neither- of the beſt nor of the wort. 


| $ 7. 

When a teſtator has not bequeathed a certain thing, 
but a quantity, and has committed a miſtake in the 
lum, the legacy ſhall ſubſiſt either in whole, or only 
in part. It ſhall ſubſiſt in whole, when it ſhall ap- 
pear that the teſtator has added to the ſum bequeathed 
an eſtate, or a ſtrong box only, demonſtrationis gratia, 
that is to ſay, to ſhow out of what place the ſum be- 
queathed 1s to be taken; but the legacy ſhall ſubſiſt 
only in part, when it ſhall appear that the teſtator 
added the eſtate or ſtrong box taxationis gratia, that 
is to ſay, to rate and value the legacy. See above, 
part II. book VIII. tit. II. 5 19. 

The caſe ſhall be the ſame, when the teſtator ſhall 


leave to Caius fifty rix-dollars out of the hundred 


which he bequeathed to Mzvius : the legacy ſhall be 
due to Caius, though the teſtator have not bequeathed 
a hundred rix-dollars to Mzvius, and the latter ſhall 
not be intitled to demand the hundred rix-dollars, be- 
cauſe, with reſpect to him, it is the legacy itſe}f that 
is falſe, and not the deſcription. 


| § 8. 

III.) A teſtator frequently adds to his ſettlement 
the cauſe or motive which has engaged him to leave 
a legacy to the legatary, and ſhows what occaſion- 
ed it. | | 

If the cauſe which the teſtator alleges be falſe, the 
legacy is not thereby annulled, becauſe regard is had 
only to the teſtator's principal intention, which was 
to do ſomething advantageous to the legatary. 
Thus when a teſtator bequeaths a hundred rix-dol- 
lars to Caius, becauſe Caius ſaved his life, or did him 

many 
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many ſervices, the heir is bound to pay him the hun- 
dred rix-dollars, though the cauſe or motive of the 
ſettlement be not well founded: neither ſhall it be 
examined whether the teſtator would have left the le- 
gacy in caſe he had known his miſtake. 

N. 1. As the legacy ſubſiſts though it be grant - 
ed from a motive not founded on truth, the le- 
gacy is alſo invalidated, though the cauſe or motive 
which the teſtator alleges for revoking it have no 
foundation. 

Thus when the teſtator having bequeathed a hun- 
dred rix-dollars to Caius, afterwards revokes the le- 
gacy, and alleges as a motive of the revocation the 
adultery committed by Caius, the legacy is thereby 
annulled, though it be publicly notorious that Caius 
is innocent of that crime. 


IV.) In fine, the teſtator may annex to the legacy a 
certain manner (modum) of enjoying it; that is to ſay, 
impoſe certain engagements or certain burdens on a 
legatary in conſideration of the legacy. 

This manner of bequeathing differs from condi- 
tions; for a conglitional legacy cannot be required un- 
leſs the condition exiſt; whereas a legacy left /h 
modo is a pure and ſimple legacy, which may be de- 
manded by the legatary before he has performed the 
engagement impoſed upon him by the teſtator, con- 
ſidering the legacy is to be uſeful for e the 
engagement. | 


* 10. 
If there be any doubt about the nature of ſuch 
a legacy, it ſhall be reckoned conditional, when the 
teſtator has uſed the adverb when, becauſe i in that 
caſe the ſettlement remains ſuſpended till a future 
event; but the legacy ſhall be reckoned as left / 
modo, when the teſtator ſhall uſe the words for, in or- 


der, 


Y 
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der, to the end that; for example, when he ſhall be- 
queath a thouſand. rix-dollars to any one, in order to 
buy an heritage with it, fer building a tomb with it, 
or to the end that a portion may be ſettled out of it to 
his daughter. | 
A legacy left /ub modo may be demanded immedi- 
ately after the teſtator's death, and the heir is bound 
to pay it before the legatary can be obliged to fulfil 
the engagements under which he is laid. 
But if the heir be afraid that the legatary may not 
fulfil the engagement, or that he may too long poſt- 
pone the fulfilling it, he may require him to give ſure- 
ty that he will perform it within a certain ſpace, 


7170 260 1036491 4123 1 0p Rents 203 navy 
It is eaſily underſtood that this ſecurity can be 
required, x.) Only when the engagement is-impoſed 
in favour of the teſtator ; for example, when he has 
left the legacy with the burden of building a tomb 
for him; or, 2.) When a third party is concerned in 
it, and he ſolicits to geb the legatary obliged to give 
ſecurity; for example, when the teſtator has bequeath- . 
ed a thouſand rix · dollars to the legatary in order to 
ſettle out of it a portion in favour of the legatary's 
daughter; er, 3.) When the heir himſelf has an in- 
tereſt in it; for example, when the legacy is to re- 
turn to him in caſe the legatary do not perform the 
engagement. UTI Jen 
But if the engagement be ſolely for the legatary's 
advantage, it is not neceſſary that he give ſecurity; 
as when, for example, a legacy may be left him of a 
thouſand rix-dollars to buy an employment or an e- 
ſtate, Sc. Wh er: 057 of 
71 S 21 8 =: 7: 1£.3 02 2 
When the legatary does not perform the engage- 
ment in which others are concerned within the ſpace 
| preſcribed, 
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preſcribed, it depends on the heir to ſue the legatary 
in an action ex teſtamento, to oblige him to fulfil the 
engagement, or to reſume the legacy, ab to fulfil 
the engagement himſelfe 


8.14. 

A legacy left ſub modo, beg pure and 1 ſimple, is 
tranſmitted to a legatary's heirs, in which it differs 
from a cee legacy, which acquires no force 
but from the date on which the condition exiſts. 
Thus when the legatary dies before the exiſtence, of 
the condition, his heirs have no right to demand the 
legacy, as the legatary has no power to tranſmit to 
his heirs a right which he himſelf had not yet ac- 
quired. 

When the engagement which the teſtator has im- 
poſed concerns a thing impoſſible to be executed; for 
example, when the teſtator has bequeathed to any one 
a thouſand rix-dollars for building a caſtle in the 
air; or when the engagement infers a turpitude, for 
example, when the teſtator has bequeathed to any 
one a thouſand rix-dollars for keeping a miſtreſs, 
theſe ſort of clauſes are null as well as the legacy. 
But if the engagement be contrary to good manners, 
the legacy is nevertheleſs valid; the reaſon of which 
is, that the clauſe which binds to actions contrary ta 
good manners is regarded as if it had not been inſert- 
ed in the ſettlement ; whence it follows, that if the 
teſtator bequeaths a thouſand rix-dollars to any one 
for changing his _— on, the legatary is not bound 
to execute that clauſe, which is reckoned as if not 
inſerted i in the ſettlement. e 


* 2», 

When the teſtator has nn a 4 rix- 
dollars to Caius that he may marry Titius's daughter, 
and when ſhe refuſes to marry him, the legacy ſub- 

ſiſts, 
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ſiſts, becauſe it does not depend upon the lega : 
fulfil the teſtator's will. MG . 
When the teſtator, after having bequeathed a hun- 
dred rix-dollars to Caius on condition of vearing his 
name, afterwards bequeaths the hundred rix-dollars 
to Seius on the fame condition, the legacy is reckon- 
ed revoked with regard to Caius, and transferred to 
Seius. 


TI „ | 
Of the day on which a legacy becomes due to the legatary. 
( 24ando dies legati cedat.) | 1 


9 | | % : 4 
Fter having treated in general of -legacies, we 
| muſt now ſhow when and from what day the 
legatary acquires a right to the legacy. 


9 2. | 

When the teſtator has bequeathed a thing purely 
and ſimply ; for example, if he ſaid, I bequeath a hun- 
dred rix-dollars to Caius, the legatary acquires a right . 
in the legacy from the day of the teſtator's deceaſe; 
which would take place even though the lepatary 
ſhould happen to die before the opening of the will, 
or before the heir had accepted the ſucceſſion, 

The legatary tranſmits alſo his right to his heirs, 

This rule admits an exception, when the teſta- 
tor has bequeathed to any one a perſonal right 
affecting only the legatary's perſon; for example, | 
if he have bequeathed to him a perſonal ſervitude, | 
namely, one of uſufruct, uſe, or inhabitation; like- | | 
wiſe, when a teſtator has bequeathed to any one a | 
choice or option. In this caſe the legatary acquires no | 

Vor. II. 3 P tight 

| 
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right in the legacy till the heir have accepted the ſuc- 


ceſſion. So when the legatary happens to die before 
the entry of the heir, he does not tranſmit the legacy 
to his heirs. | 

N. 1. If the legatary die before the heir, the lega- 
cy is at an end, and conſequently alſo the condition. 


A legacy is pure and ſimple, when it is left to take 
place from a certain day, (ex die); for example, when 
the teſtator Has bequeathed to any one a hundred rix- 
dollars to be paid to him fix months after the teſta- 
tor's death; likewiſe, when. the legacy is to have its 
effect only till a certain day, (ad diem); for example, 
when the teſtator bequeaths to Caius the enjoyment 
of his vineyard for a year. 

In theſe two caſes the legatary acquires a right from 
the day of the teſtator's deceaſe, and he tranſmits con- 
ſequently his right to his heirs; nevettheleſs, in the 
firſt caſe the heir is not bound to pay the legacy till 


the time appointed by tlie teſtator be come. 


| + 4 : 
When a teſtator has left to any perſon a legacy on 
a condition, the legatary acquires a right in the legacy 
only from the time that the condition exiſts : it he 


happen to die before, the legacy is extinguiſhed, and 


the legatary's heirs have not a right to demand it. 

The caſe is different, 1.) When the condition is 
ſuperfluous and unneceſſary ; for example, when the 
teſtator appointing Caius for his heir, bequeaths a 
hundred rix-dollars to Seius, in caſe Caius be heir; 
for in that caſe the legacy is pure and ſimple. 

2.) When the condition annexed to the legacy 1s 
impoſſible or ſcandalous, (furpis); for in that caſe the 
whole legacy 1s null, 

3.) When the condition is contrary to good man- 

ners, 
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ners, it is regarded as not inſerted in the ſettlementt 


and therefore the legacy is alſo pure and ſimple; 

4.) When any legacy ſhall be left either to Us, or 
to a body corporate, or to a community, theſe lega- 
cies ſhall be reckoned pure and ſimple, becauſe in 
theſe two caſes the death of the legataries does not 
deſtroy the legacy left to the ſovereign or communi- 
ty, and becauſe conſequently the condition cannot 


fail. 


5.) In fine, a legacy 1s pure and ſimple when the 
condition 1s a conſequence of the nature of the lega- 
cy; for example, when a man bequeaths the fruits 
which ſhall grow in a farm or eſtate; or when the 
conditions are among thoſe which the laws themſelves 
ſuppoſe : that kind of ſettlements being pure and 
ſimple, acquire a force from the day of the teſtatar's 


deceaſe, and the legatary tranſmits his right to his 
heirs, | 


. \ 

It is reckoned as a condition, when a teſtator an- 
nexes to his ſettlement a day of which it is uncertain 
whether it ſhall exiſt. Thus when a teſtator bequeaths 
to any one a hundred rix-dollars, to be paid when he 
ſhall attain the age of puberty, this legacy is condi- 
tional, becauſe the legatary may die before the age of 
puberty, and becauſe it is conſequently uncertain whe- 
ther he ſhall arrive at that day. | 

But it is not a condition when it is certain that the 
day ſhall happen, though it be uncertain when it ſhall 
exiſt; for example, when a teſtator bequeaths a hun- 
dred rix-dollars to Caius, to be paid when Seius ſhall 
happen to die, that legacy is pure and ſimple for it 
is certain Seius ſhall die, and that conſequently the 
condition ſhall exiſt, thought it be not known when 
the death of Scius ſhall happen. 


\ 
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S 6. 

When a teſtator leaves to the ſame legatary one 
legacy pure and ſimple, and another conditional, if it 
happen that the legatary come to die before fulfilling 
the condition, his heirs can demand only the pure 
and ſimple legacy, and: net that which is conditional: 
the reaſon of which is, that the legatary has acquired 
by the teſtator's death a real right only to the firſt le- 
gary which he tranſmits to his heirs, 

When the legacy 1s left to continue only till a cer- 
tain time, (ad diem), if in the mean time the lega- 
tary's effects be confiſcated, the exchequer ſhall have 
a right to enjoy the legacy till the time preſcribed by 
the teſtator ; but when that time comes, the exche- 
quer thall be bound to reſtore the thing left in lega- 
cy, but cannot however be obliged to give ſecurity 
on that head. The ſame ſhall be the practice when 
a teſtator has left a legacy on condition, (ſub modo), 
that the legatary ſhall do ſomething. | 

When a legacy 1s ſingle and ſimple, (unum et ſim- 
plex), it has its effect all at once; that is to ſay, the 
legatary acquires all at once a right in the whole le- 
gacy. But when there are ſeveral legacies, as hap- 
pens 1n annual legacies, (in legatis annuis), each year 
brings on a new legacy, and the legatary acquires 
at every new year a new right; wherefore he tranſ- 
mits to his heirs only the right of every year into 
which he has entered. | 910 
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T 1 T L E 


Of the ſecurity which the heir is bound io give on account 
of the kgacies. | 


(Ut legatorum nomine caveatur.) 


| I, 

Rom the preceding titles it reſults, that legacies 

ſometimes happen not to be due immediately, 
namely, 1 When the teſtator has annexed a con- 
dition, t exiſtence of which is to be expected. 
2.) When the teſtator having preſcribed a certain 
term at which the legacy is to be paid, that term 18 
not yet come. 3.) When it is a pure and ſimple le- 
gacy with reſpect to which two legataries ate at law. 


6 2. . 

As it is entirely equitable that in the mean time 
the legatary ſhould be ſecured, the laws, in or- 
der to prevent the legacy from becoming ineffectual 
in the ſequel, have allowed the legatary a tacit hypo- 
thec or mortgage on all the heir's effects. 


I 3. | 
But when the legatary does not believe his right of 
tacit hypothec or mortgage to be a ſufficient ſecurity, 
he is at liberty to demand a particular ſurety, in 
which caſe he loſes the tacit hypothec or mortgage. 


4 


All the heirs, as well as thoſe who ſucceed to their 
effects, are bound to give this ſecurity, whether-they 
be teſtamentary heirs or heirs inteſtate, or au v, rich 
or poor, even thoſe who have eſtates, or again whom 
there is not room for the leaſt ſuſpicion of their being 

Fen | inſolvent. 
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inſolvent. If there be ſeveral heirs, each is bound to 


give ſecurity only proportionally to the ſhare which 
he has in the ſucceſſion. 


d 5. | 
Ihe ſecurity is to be given by bondſmen or ſureties, 
or by pledges, and juratory ſecurity ſhall be admitted. 


806. 

The ſecurity which the heirs are bound to give to 
the legataries above mentioned, is to be demanded 
before litigation. 

But the legataries muſt previouſly prove, a) That 
they are legataries, and, b) That the heir from whom 


they are to require the ſecurity has acceptgd the ſuc- 
ceſlion. - 


* When there-are ſeveral legataries, and there are 
two of them at law about the legacy, the ſecurity 


ſhall be given to both. 


7. 

The ſecurity which the heir is to give, conſiſts in 
aſcertaining the legatary that he will pay the legacy, 
and will fairly deliver the thing bequeathed, when 
the condition ſhall happen to exiſt, or when the day 
on which the delivery ſhould be made ſhall come. 

When two legataries are at law concerninggthe le- 
gacy, the heir is not to give ſecurity till * of 
the law-ſutt, he ſhall then deliver the legaꝗ to the 
perſon who has gained the cauſe. 


| § 8. it 
Moreover, it is ſufficient, if the ſecurity by a bondſ- 
man or ſurety, &c. be once given and accepted, and a 
perſon cannot, on pretext, for example, that the gua- 
ranty is poor, demand another furety. The caſe 
would however be different, 1.) If/the ſurety, after 


giving his ſecurity, happened to ſuffer any great loſs, 


y 


* There ſeems to be an inconſiſtency in theſe two paragraphs. 
oy 
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or to ſquander his effects, or to become ſuſpected of 
an intention to run away; and, 2.) If the pledge given 
in warranty, happened to be loſt by any accident. 
F 1 ö 

The heir is not bound to give ſecurity, 1.) When 
the 8 in his will, has diſcharged him from do- 
ing ſo. . 5 
180 When it is the exchequer and a body corpo- 
rate, or a community who are to pay the legacy, from 
whom only a declaration or promiſe in writing to ful- 
fil the ſettlement can be demanded. oY 

3.) When the ſecurity is ſuperfluous and unneceſ- 
ſary ; for example, when the heir wants to prove 
immediately that the legacy or truſt-deed is null, and 


that he is not bound to pay it. ä 


If, in this caſe, the heir be caſt in the firſt inſtance 
in that proof, he ſhall be bound to give ſecurity, 
even though he had appealed againſt the ſentence by 
which he was caſt. 155 

4.) When the legatary has not demanded the ſe- 
curity before litigation ; ſee above, 5 6. 


\ 


| § 10. M 
It depends upon the legatary to demand the ſecu- 
rity, before the judge of the place of the teſtator's 
reſidence, or before the judge of the place where the 
heir entered. | 85 
wy 3 6 th 
The legatary acquires, by virtue of this action, 
t.) The action ex fidejuſſu, when the ſecurity is given 


by a bondſman, ſurety, or cautioner, 2.) The action 


called pignorititiam et bypothecariam, when the lega- 
tary has taken a pledge tor his ſecurity. | 


$ 12, 
When the heir will not give ſecurity within the 
ſpace preſcribed, and, when it is by his — 
all 


ſ | 5 
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ſhall not afterwaad be allowed to give it; but the le- 
gatary ſhall be put in poſſeſſion of the whole ſucceſ- 
ſion, ſuch as the heir has received it from the te- 
ſtator, and, conſequently, alſo of the ſubjects of the 
ſucceſſion, which, by the fraud or by the great neg- 
ligence of the heir, have been purloined from it. 

N. 1. This ſeizure ſhall not be made of the heir's 
own effects, unleſs he have alſo given ſecurity fix 
months after the ſeizure, (a die immiſſionis), in which 
caſe it ſhall be made alſo of his own proper effects. 

N. 2. When there are ſeveral legataries, and a 
ſeizure is obtained, it does not turn to the advantage 
of the reft; in which a ſersure, made on account of a 
legatary, differs from that which is made on account 

of a creditor. But when, afterward, all the other le- 
gataries obtain a ſeizure, the firſt has no tight of pre- 
ference, and they have all an equal right. 

N. 3. The legatary acquires, by this ſeizure, only 
the right of poſſeſſing the ſucceſſion jointly with the 
heir, and of having, for that purpoſe, an apartment 
in the houſe in which the effects of the ſucceſſion are, 
which he may occupy himſelf, or cauſe it to be occu- 
pied by another; but he cannot diſpoſſeſs the heir, nor 
aſſume the adminiſtration of the poſſeſſion, unleſs the 
heir ſquander it, or alienate the effects of it, c. In 
this caſe the judge, after taking cogniſance of the 
matter, ſhall take the adminiſtration from the heir, 
and give it to the legatary, or he ſhall ſet in farm the 
ſubje& bequeathed, or elſe he ſhall ſequeſter it; and 
the heir cannot, by appealing againſt ſuch judgment, 
obtain a ſuſpenſion of the effect of the ſequeſtration. 

When the day on which the legacy ought to be 
paid is come, they ſhall immediately proceed by way 
of execution, + 


TITLE 
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T. IT r $: 


Of the different methods of ammulling and invalidating 
legacies, 


| l. & Cobh 

A Legacy may be annulled and rendered ineffec- 

tual in different ways; namely, 1.) When the 

teſtator takes from the legatary the legacy which he 
has left him, and revokes it, (de adimendis et transfe- 
rendis legatis.) See art. I. ' 

* hen the legacy falls of itſelf, (corruit.) See 
a. 4h; 2-4: 1 0 | 

3.) When the teſtator has expreſſed himſelf, in ma- 
king the legacy, in a manner ſo obſcure and doubt- 
ful, that one cannot, by a rational interpretation, 
come to know what was his intention, (de rebus du- 
biis,) See art. III. | | 

4.) When the legacy is null originally, even though 
the fault which annulled it, ſhould happen afterward 
to ceaſe, (de regula Catoniana.) See art. IV. | 

5.) When the legacies are reckoned as if they had 
not been left, (de his que pro non ſcriptis habentur.) See 
art, W ::: * ; 

6.) When the legacy. is taken from the legatary, 
becauſe he has rendered himſelf unworthy of it, (de 
bis que ut indignis auferuntur.) See art. VI. 

7.) When the teſtator has been miſtaken in the per- 


ſon of the legatary, or in the thing bequeathed. See 
art, VII, | — | 


+ 
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A T. I. 
Of the method of _— the legacy by revoking it. 


8 2. 
Hen a teſtator, after having made a legacy ta 
any perſon, takes it from him and revokes it, 
the legacy is thereby annulled; this revocation may be 
made expreſsly or tacitly. 


* 


§ 3. 

A legacy is expreſsly revoked, I the teſtator, 
in the — will, or in another will, or in a judicial 
codicil, declares, by an expreſs ſettlement, that he 
takes the legacy from the legatary, and revokes it; 
but this revocation cannot be. made out of court, 
even though it ſhould be made before five or ſeven 
witneſſes. 

The revocation may alſo be performed by indirect 
expreſſions ; for example, when the teſtator declares, 
in a ſecond will, or in a codicil, that the legatary is 
a rogue, and an yograteful perſon. 


84. 

The legacy is revoked tacitly, that i is to ſay, if 
not by words or by writing, at leaft by decds, (ipſo 
facto), when the teſtator, after making his will, croſſ- 
es and defaces the legacy on ſet purpoſe; which is 
always preſumed, unleſs it appear that this happen- 
ed without deſign, and by accident, i in which caſe the 
legacy is not revoked, 

2.) When the teſtator alienates the thing beauenth- 
ed, whether he do it through neceſſity or willingly; 
the legacy 1s revoked, even though the alienation 
were null in itſelf, or though the teſtator had after- 


Ward 
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ward acquired the thing bequeathed by virtue of a 
new title, or though the legacy may be made in fa- 
vour of a pious community, or though the teſtator 
may have only exchanged the thing left in legacy. 

The caſe is otherwiſe, when the teſtator has laid 
the ſubject bequeathed in pawn, or has ſet it in 
farm for a time, though pretty long. In theſe caſes 
the legacy ſubſiſts, and is not held as revoked ; but 
the heir is bound to redeem the thing left in legacy, 
and to refer * the farmer to the legatary. 

When the legatary alienates only a part of the le- 
gacy, the legacy ſubſiſts in that part which has not 
been alienated. _ | 

3.) When the teſtator, who has a debt to claim 
from a third party, bequeaths it to any one, and after- 
ward exacts payment of it, in this caſe the legacy is 
revoked, even though the money may not be expend- 
ed. It is likewiſe revoked, if, by the method of accep- 
tation, he have acquitted the debtor of what he owed. 

The caſe is otherwiſe, a) When it is the debtor 
who, wanting to clear with the teſtator, has paid him 
what he owed him : or, þ) When the teſtator has de- 
manded his payment only becauſe the debtor did nor 
pay the intereſt, or becauſe the debt was not ſecure in 
his hands. TW OG 

4.) When a teſtator has ſo changed the ſpecies and 
form of the thing bequeathed, that it cannot be re- 
ſtored to its firſt ſtate ; for thereby its ſpecies is loſt. 
See part II. book II. title II. art. I. F 10. 

5.) When the teſtator has conſumed the thing be- 
queathed; for example, if, having left in legacy all 
his grain, all his ſwine, &c. he atterward uſe all the 


grain, cauſe the ſwine to be killed, c.; the legacy 


is thereby tacitly revoked, unleſs he have bought other 

grain and other ſwine ; in which caſe the heir ſhall be 
* The French word is adrefſer, to addreſs, dired, refer. 

| 3Q2 bound 
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bound to deliver what exiſted at the dime of the te- 
ſtator's death. 

The cate is the ſame, when the W after ha- 
ving bequeathed a houſe, deſtroys it, even though he 


ſould rebuild it on another area; but the legacy is 


not reckoned revoked when he makes conſiderable re- 
parations on the houſe, or rebuilds it on the ame 
a s. 
6.) When the teſtator and the legatary become 
enemies, even though the San nf — 
ed the enmity. 

But it mult, be, in this caſe, an enmity which at- 
tacks the honour, or the life, or a conſiderable part 
of the fortune of one's adverſary, or which is occa- | 
toned by a remarkable ingratitude; for example, 
when the legatary has accuſed the teftator of an in- 
tamous vice, or has abuſed and beat him, or has 
threatened to do ſo, or has been. guilty of adultery 
with the teſtator's wife, or has bad a criminal corre- 
ſpondence with his children or his ſiſters. \ 

This ſhall alſo be obſerved when fuck injuries are 
done to the teſtator after his death. 

But the legacy is not revoked, if there be only 
ſome quarrels that. may bave happened between the 
reſtator and the legatary, and which hinder them 
from having confidence in each other, and from living 
familiarly together. If the teſtator and the legatary, 
after having conceived a mortal enmity againſt each 
other, happen to be reconciled, the legacy ſhall 
ſubſiſt. 

7.) When the teſtator * no chilck at the time that 
the legacy: 13 left, and one is born to him afterward, 


85. 

It is ao reckoned. 28 a deed by which a 3 is 
revoked; when the teſtator transfers the legacy; for 
example, when, in the COP or in a fecond' will, he 

gives 


PS 
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gives the legacy to another, or when, inſtead of the 
thing left in legacy, he bequeaths ſomething elte to 
the legatary, _.. at's dtv 16 NO 

This transference of a legacy may be performed in 


ſeveral ways; namely, 1.) When the teſtator tranſ- 


fers the legacy of one perſon to another, by ſaying, 
tor example, I give and bequeath to Seius the Borſe which 
T had bequeathed to Caius. In this caſe, the firſt legacy 
made to Caius is revoked, even though the-transfe- 
rence were invalid in itſelf, and though Seius were 


incapable of receiving by will. 


5 


Thence it follows, that we diſapprove the * 


ments of the lawyers, who gave their opinion, that 


in this caſe the legacy ſhould be divided. | 
The cafe is the ſame when the teſtator bequeaths 
to any perſon, for example, a houſe, and orders him to 


reſtore it to Seius; if he afterward take the legacy 


from Seius, both legacies are invalid and without ef- 


fect, by the revocation. which the teſtator thereby 


makes of them. | ir A 
When a teſtator transfers purely and ſimply to an- 
other perſon a legacy which is conditional, without 
making any mention of the condition, he is reckoned 
nevertheleſs to have alſo impoſed it on the ſecond le- 
gatary; which would not be the caſe if the condition 
were annexed to the legatary's perſon, and were to be 
performed ſolely by him; for example, when ha- 
ving bequeathed to any one a thouſand rix-dollars, 
in caſe he: get himſelf received doctor, he afterward be- 
queaths theſe thouſand rix - dollars to another, without 
making mention of the condition, the legacy is pure 
and ſimple, eſpecially if the ſecond legatary have paſſed 
no- courſe of ſtudy. . A? „ 
The ſecond legatary is likewiſe bound to pay the 
burdens laid on the firſt legacy. 6 
2.) It is ſaid, in the ſecond place, that a legacy is 
transferred, when it is conveyed nat from the 9 
* 0 
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of the legatary, but from the perſon of che heir, and 
the teſtator burdens another heir with paying the le- 
gacy; for example, when he appoints Caius and Mæ- 
vius for his heirs, and after having ordered Caius to 
pay a hundred rix-dollars to Seius, he burdens the o- 
ther heir, to wit Mævius, with paying that legacy, in 
this caſe Seius can demand the _— only from . 
vius. 

3.) A legacy is b „ in che third planes 
when the teſtator, in place of the thing bequeathed, 
leaves another to the legatary; for example, when the 
teſtator ſays, I will and intend that Caius, inſtead of the 
eftate which I have bequeathed to bim, Jus have the ſum 
of a thouſand rix-dollars. 

4.) A legacy is transferred, in the fourth place, 
when the teſtator bequeaths conditionally what he had 
bequeathed purely and ſimply. The effect of this 
kind of transference is, that if the condition do not 
exiſt, the legatary has not. a right to demand the firſt 
legacy, which is reckoned revoked by this transfer- 
ence. 

If then the legatary wanted to exact from the heir 
the firſt legacy, the latter would get the former caſt 
in his demand by an objection of fraud, (exceptione 
doli); and if the legatary were in poſſeſſion of the 
thing bequeathed, the heir might redemand it in a 
claim of right. 

When a teſtator has make A legacy on one condi- 
tion, and afterward leaves the ſame legacy on another 
condition, the firſt legacy is revoked, though the con- 
dition of the ſecond legacy do not exiſt : thus when a 
teſtator bequeaths to any perſon a thouſand rix-dollars 
on condition that he ſhall marry Caius's daughter, and 
when afterward he leaves him the ſame thouſand rix- 
dollars in caſe he build a boufe, the legatary can de- 
mand-the legacy only in the ſecond caſe. *” 

The caſe is the ſame when the teſtator leaves to 
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any one a legacy burdened with doing ſomething, 
(ſub modo), for example, of building a tomb for him, &c. 
and when afterward he impoſes that burden on ano- 
ther legatary, it is only the laſt that can demand the 
legacy. DO 16 2 | 2 

8 6 


When a teſtator leaves a legacy to two perſons, and 
revokes it with reſpect to one of the legataries, the 
other ſhall not have a right to demand the whole le- 


gacy, becauſe we have aboliſhed the right of accre- 
tion, N | 2 


When a teſtator does not revoke the principal le- 
gacy, but only what 1s included in it, the principal 
legacy ſubſiſts; for example, when a teſtator bequeaths 
to his neighbour the ſervitude called aus, that is to 
ſay, of driving beaſts of burden, or thoſe who are go- 
ing to paſturage through his eſtate, which includes ta- 
citly the ſervitude called iter; that is to ſay, the right 
of a path or paſſage, and when afterward he declares 
that he is not to have the right of path or of paſſage, 
the legacy is indeed revoked as to this laſt ſervitude, 
(itineris), but it ſubſiſts as to the firſt, (aus), and the 
paſſage is allowed to the legatary only ſo far as it is ne- 
ceſſary for driving beaſts of burden, and thoſe which 
are going to paſturage through the grounds men- 
tioned. S + 1211 5 

A teſtator may alſo revoke the legacy only in part, 
and may order, for example, that of the hundred 
ſheep, or of the hundred rix-dollars, which he has be- 
queathed to Caius, he is only to have fifty of them, 
in which caſe the legatary cannot demand more, un- 
leſs the thing bequeathed be naturally incapable of 
diviſion, TH : 41 7 | 

MN 
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A R : "By 
Of the caſes in which, a legacy falls of itſelf. 


Ls. 
A Legacy falls of irſelf, 1.) Wben the thing be- 
queathed happens to periſh withour any fault of 


the heir. 


The legacy would nevertheleſs be ineffectual, even 
though afterward the ſubject bequeathed were reſt. 


red. The caſe would be different, if, for example, 


the teſtator having cauſed the houſe bequeathed to be 
demoliſhed, got a new houſe built on the fame area, 
or intended to do ſo; in this caſe the materials which 
he may have acquired with this view would be inclu- 


_ ded in the legacy; nevertheleſs the heir could not be 


obliged to rebuild the houſe on his charges. 

When the houſe periſhes but in part, the legacy 
ſubſiſts in the part which remains: thus when a man 
has bequeathed a houſe, and it ha _——_ to periſh, the 
legacy ſubſiſts in the area on which it was built. The 
caſe would be different if the acceſſories only remain- 
ed, which could not ſubſiſt without the principal 
thing. This is alſo the reaſon that in the caſe juſt 
mentioned the legacy ſubſiſts only in the — 

2.) When the thing bequeathed is ſo changed by 

anger, that it is become of another nature, and 
er be reſtored to its firſt ſtate. See above, 84. 


" But as the verſin who has cauſed its nature to be 
changed by ſpecification is bound to pay the value of 
the materials, the heir ought to eblige him fo to do, 
and deliver it to the legatary. 

3.) When the teſtator bequeaths to any perſon things 


| which cannot be left in legacy, for example, which 


belong 
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belong to the legatary himſelf, or to another, (rem 
propriam vel alienam, &c.) See above, part II. book VIII. 
tit. II. $27. and ibid. § 31. 

4.) When the legatary happens to die before the 
teſtator. The reaſon of which is, that the legacy ac- 
quires its force only by the teſtator's death, and that 
when he dies, the legatary already deceaſed is no 
longer in a condition to make acquiſitions. 

The caſe would be different if the legacy had been 
left to the legatary and 10 bis heirs, in which caſe there 
are ſeveral legacies, and the heirs are intitled to claim 
the legacy by virtue of a right peculiar to them- 
ſelves, (ſuo jure.) | ] 

5.) When the legatary happens to die before the 
condition be fulfilled. 55 | 

6.) When the legatary will not have nor accept the 
legacy. See part II. book VIII. tit. II. $ 41. | 

7.) When the legatary has already got from the 
teſtator in his lifetime, and after he made his will, the 
thing or quantity bequeathed gratuitouſly, (ex cauſe 
lucrative), in which caſe the legacy falls alſo of it- 
ſelf, | bt Iep3Gs 

| § 10. 

When the whole will is annulled, the legacies can- 
not be valid, for they cannot be left but in a will. 
We have treated above, part II. book VII. tit. XVII. 
of the methods by which a will is annulled. 

But legacies are valid, 1.) When the will is inva- 

lidated only with reſpe& to the nomination of the 
heir. See above, F 4. u. 3.; or, 
2.) When the will being null, for example, for 
want of an heir, the ſucceſſion is nevertheleſs reckon- 
ed as accepted in law, (ipſo jure pro adita) ; the tea- 
ſon of which is, that this regulation was made to ſup- 
port the legacies. See part II. book VII. tit. XV. 
§ 23, | | | 
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AV T © 


Of oy conceived in obſcure and doubtful — y 
and of the way of interpreting them. 


(De rebus dubiis.) 


511. 

Hen a teſtator, in leaving legacies, uſes terms 
which do not clearly and diſtinctly expreſs his 
intention, they ought as much as poſſible to be ex- 

plained fo as the legacies may ſubfiſt. | 
I.) Regard muſt be had, in the firſt place, to the 
meaning which the teſtator uſed to affix to the expreſ- 

ſions made ufe of in his will. 


FC 12. 
II.) ic ; it do not appear in what ſenſe the teſtator 
was wont to uſe the expreſſions which he has employ- 


ed, they muſt, in the fecond place, be underſtood in 
their natural and proper ſenſe. 


9 13 
III.) But if the expreſiians have different ſignifi- 
cations, they muſt, in the third place, be interpreted 


according to the meaning which they have uſually 
civil life, (in vita civili.) 


5 14. | 
IV.) But if the expreſſions be ſo obſcure and doubt- 


ful, that it is not poſſible to gueſs their meaning, nor 
do give them a rational — the legacy in 


that Caſe 1 is null, 


© 5-0 : ART. 
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a R T. 


Of the caſe in which a legacy is invalid at the time of 
making the will, and in which the defect which ren- 
dered it null, happens to ceaſe before the teſtators death. 


: (De regula Catoniana.) 


825. 

Ir happens ſometimes that a teſtator leaves a le- 
gacy which is invalid at the time that he makes 
his will, but that afterward the defect which render- 
ed the legacy null happens to ceaſe before the teſta- 
tor's death: in this caſe it is a queſtion whether ſuch 

a legacy can have its effect. 
ION? 8 16, | 

The Roman laws have eſtabliſhed two rules, by the 
advice of Cato, from whom they are called Catonian 
rules. The firſt, That legacies that are not valid at 
the beginning, when the teſtator makes his will, can- 
not by courſe of time become valid, (quod ab initio 
nullum eſt ex poſt fatto conyaleſcere non poſſe.) 

The ſecond rule, That a legacy which in the begin- 
ning was valid, and which at the time of the teſtator's 
deceaſe is found ſuch as the teſtator could not have lefr 
it, if it had been ſuch at the time that he made his 
will, (/i incidit in ſtatum unde incipere nequit), is null, 
in the ſame way as if it had been ſo from the begin- 
ning. 
We ſhall now explain the two rules by examples, 
$ 17. 8 3 

Thus, 1.) When the teſtator was incapable of ma- 
king a will, all the ſettlements made in ſuch a will, 
and conſequently the legacies, are null, even though 


3K 2 
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the teſtator may have afterward acquired the capa- 
city of making a will. | 

2.) When the legatary was incapable of receiving 
by will at the time the will was made, he cannot de- 
mand the legacy, even though his incapacity may 
have ceaſed afterward z for example, if after having 
been proſcribed at the time the will was made, he 
had been reſtored afterward. 

3.) When the will is null originally; for example, 
when the children have been omitted and paſſed over, 
the will, and conſequently the legacies, do not be- 
come valid, even era the children ſhould be 
dead before the teſtator, and though thereby the de- 
fect may have ceaſed. G43 | 

4.) When the teſtator bequeaths to the legatary a 
thing which belongs to him already, the latter has not 
a right to demand the legacy, even though he may 
have alienated the thing before the teſtator's death, 
and though conſequently the defect found in the le- 
gacy may have ceaſed. | 

5.) When the teſtator bequeaths to the legatary a 
thing belonging to another, (rem alienam), the legacy 
is not valid, even though the teſtator may have ac- 
quired the thing afterward gratuitouſly, and though 
it may conſequently have ceaſed to belon g to ano- 
ther. | 

6.) When a teſtator bequeaths to any one the right 
of patronage, without having obtained for that pur- 
poſe the conſent of the conſiſtory, the legacy is not 
valid, even though the teſtator ſhould afterward ob- 
tain that conſent. 
| 818. 


This rule admits an exception, 1.) When the le- 
gacy is not pure and ſimple, but conditional. The 
reaſon of which is, that the legacy acquires its vali- 
dity only when the condition exiſts. 

Thus 
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Thus when a teſtator bequeaths a hundred rix- 
dollars to a pupil in caſe he marry Caius's daughter, 
that legacy is null all the time that he is a pupil, be- 
cauſe a pupil cannot marry ; but if he arrive at the age 
of puberty in the teitator's lifetime, and if he marry 
Caius's daughter, the legacy ſubſiſta. 

This exception likewiſe takes place when the le- 
gacy includes a tacit condition; thus when a teſtator 
bequeaths a portion to a bride, that legacy includes 
the tacit condition, namely, in caſe ſhe be married. 

2.) This rule alſo admits an exception in all the 
caſes in which the legacy does not take place till after 
the day of the heir's entry, (a die adite hbereditatis), 
and that it conſequently does not acquire its validi 
till after that day; ſee above, part II, book vill. 
tit. XVII. § 2.; for in theſe caſes it is ſufficient if 
the legatary be then capable of receiving by will; 
whence it reſults that the legacy becomes valid by 

courſe of time. 3 


| $ 19. 

An example of the ſecond rule is, when the lega- 
tary is at the time that the teſtator makes his will ca- 
pable of receiving a legacy, and when afterward, and 
before the teſtator's death, he is proſcribed ; in this 
caſe the legacy which was left to him js null : the rea- 
ſon of which is, that the legatary has fallen into a 
ſtate which would have rendered him incapable of re- 
ceiving by will, if he had been already in that ſtate at 
the time of making the will, 


ART, 
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A R T. V. 


Of the caſes in which legacies are reckoned as if they bad 
not been left or written. 


( Pro non ſcriptis.) 


*a 


§ 20. 

N heir is not bound to pay a le which the 
A laws would have 4 if t had not been 
left or written, (pro non ſcripto), ſuch as the legacies 
following, namely, 

1.) When the legacy is expreſſed in terms ſo ob- 
ſcure and dubious, that it is not poſſible to gueſs the 
teſtatar's intentions, nor to give a rational interpre- 
tation to his words. See above, art. III. 

2.) When a teſtator leaves a legacy to a perſon who 
is not in the world, or bequeaths a thing which does 
not exiſt. | 

3-) When the condition of the legacy fails, 
= When the perſon who receives a will declared 


to him verbally, or who writes out a will fair, inſerts 


a legacy to himſelf, or makes one to his relations, ei- 
ther to his children, to his wife, or ta his brothers and 
ſiſters, which legacy is conſequently written with his 
own hand. Nevertheleſs the caſe would be otherwiſe, 
if the teſtator certified with his qwn hand below the 
record, or the fair copy of the will, that the legacy 
mentioned was therein inſerted by his conſent, and 
becauſe he had ſo ordered. 

A perſon who ſhall, in this manner, inſert a legacy, 


. and who ſhall not get annexed to it, as has been faid, 


the teſtator's declaration, that the thing was done by his 


order, ſhall, beſides, be arbitrarily puniſhed, even 


though 
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though he could prove that he did nothing but with 
the teſtator's conſent, and by his order. 


This ſhall likewiſe be obſerved in privileged wills, 
as well as in the will of a wife in which a huſband 
has inſerted a legacy for himſelf. | | 

5.) When a legatary is nominated guardian by the 
teſtator, who leaves him a legacy, and when he will 
not accept the guardianſhip, in this caſe the legacy is 
reckoned as not written, (pro non ſcripts), even though 
the legacy may not have been left on account of the 
guardianſhip. | 

8 21, 

All thoſe legacies remain in the maſs of the ſucceſ- 
fion, and do not fall to the ſhare either of the lega- 
taries, who are conjoined, (re conjundtis), or to the 
exchequer; but they belong either to the heir nomi- 


nated or o the ſubſtitutę, or to the heirs inteſtate or 
at law. | 


AR T. VL 


Of the caſes in which a legatary is deprived of the le- 
Lacy on account of utworthineſs. 


* 


(De bis que ut indignis auferuntur.) 


$.22. | 
A Legacy 4s annulled when the legatary renders 
* himſelf unworthy of it by a crime, or by his in- 
gratitude to the teſtator; in this caſe he is deprived 


of it, as being/ unworthy, and the le falls to the 
_ ſnatches it, ſo to ſpeak, from the 


legata is is the reaſon that that kind of lega- 


cies are Nlled ereptitia: we ſhall now enumerate their 


623. 
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A le 700. is then deprived of the legacy as being 
unwort it, 

1.) When, afrer being favoured 1 in a' firſt will, he 
has hindered the teftator from making a ſceond ; 5 
or, | | 

2.) When he has forced the teſtator to make the 
will, in which he left him a legacy. Likewiſe, 

3.) When the legatary has made an attempt on 
* life oſ the teſtator, or on that of his wife, of his 
father and mother, of his children, of his brothers 
and ſiſters, and of his father and mother by alliance; 
and he would be ſtill more unworthy of the legacy, 
if he even aſſaſſinated any of thoſe perſons, or had 
been the occaſion of their death. Likewile, 

4.) When he has wounded the teſtator, or has 
abuſed him with blows, or threatened to do fo; 
or has curſed him; or has accuſed of a grievous 
crime either the teſtator or his wife, or his father and 
mother, or his children, or has incited other perſons 
to raiſe ſuch an accuſation againſt them. See above, 
part II. book VII. tit. V. § 5. u. 3. and 4. 

5.) When he has committed adultery with the te- 
a s wife, or has had a criminal correſpondence 
with the daughters, or with the ſiſters of the teſta- 
tor ; though even that may not have happened till 
after his death. 

6.) When a father leaves a legicy to his ſon whom 
he —— at the ſame time, and when the ſon, ſu- 

et the will annulled by a complaint of undu- 
Gfolne 8, is caſt in the ſuit. The reaſon of which is, 
that-the ſon, by making that complaint, accuſes his 
father of having ated againſt common ſenſe and rea- 
fon, in excluding him from the ſucceſſion, which is 
a very grievous injury. The caſe would be diffe- 
rent, 1) If the fon made the complaint only by vir- 
tue of his employment, (vi ci), and, for example, 


in 
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in quality of a guardian; 2.) When the ſon does 
not declare the will undutiful, but only pretends to 
prove, that it was not made according to the laws. 
For in this caſe the ſon defends the rights which 
are his by the laws, contrary to the tenor of which 
the defunct was not entitled to diſpoſe of his effects. 


3.) When the legatary deſiſts from the complaint be- 
fore the ſentence be pronounced and publiſned. 
7.) When the legatary ſuppreſſes the will, for ex- 
ample, to deprive his heirs of the ſucceſſion. 
8.) When the legacy is left to a perſon with whom 
one has married contrary to the prohibition of the 
aws. | | | 
9.) When the teſtator impoſes on, the legatary, the 


obligation of delivering the legacy to another, who 
is excluded from it by the laws. 


DE 924. | rebate! 
Excepting in the caſes juſt mentioned the exche- 
quer has no right to appropriate to itſelf a legacy, 
under pretext of the legatary's unworthineſs, and a 
legacy which is invalidated or annulled on any other 
account, remains in the maſs. of the ſucceſſion. 


AR Tor vl 


of ' the caſes in which a teſtator has been miſtaken in the 
perſon of the legatary, or in the thing bequeathed. 


) 26. 0 
IN fine, a legacy is annulled, a) When the teſtator 
has been miſtaken in the perſon of the legatary; 
for example, when intending to leave a legacy to 
Caius, he has left it to Titius. 
The caſe woulq he otherwiſe, if the legatary's per- 
YouIh.- N73 ſon 
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fon being certain, the teſtator had only been miſta- 
ken in the name, or, if he had . given him a 
falſe deſignation, or addition, or alleged as a 
motive of his ſettlement, a cauſe afterward diſcovered 
to be falſe. | | 

b) When the teſtator has miſtaken in the thing be- 
queathed itſelf, and has left in legacy a thing which 
he has not of his own; for example, when, having 
bequeathed a horſe, there are none in his poſſeſſion at 
his deceaſe, or when, having bequeathed the wine 
which he has in his cellar, there is none found there 
afrer his death. Likewiſe, when he bequeaths to 
Caius the 100 rix-dollars which he has in his ſtrong 
box, and when no money is found in the ſtrong box, 
on In all thefe cafes the heir is not bound to pay 

el . | | | 

©) When the teſtator has bequeathed a ſum or 
quantity, and having added to the legacy the eſtate 
or the ſtrong box, out of which the quantity is to be 
taken, it appears that the teſtator deſigned only to 
bequeath the product of the eſtate, or what is in the 
ſtrong box, taxationis gratis ; though the teſtator may 
have been miſtaken in the quantity, «he heir is bound 


to deliver only the product of the eſtate, or what is 


found in the ſtrong box. See above, part II. 
book VIII. title I. $ 19. "Rs 

Thus, when the teſtator has bequeathed the ſix 
barrels of wine, which his vineyard ſhall produce this 
year, and, when two barrels only are got out of it, 
that miſtake ſhall only annul the legacy in part, the 
heir being bound to deliver no more than the pro- 


duce of the vineyard, 
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Whoſe inclinations concur with the duty of his 
office to adviſe and promote good Laws: | 


The following Ti ico of thoſe 
of the KING of PRUSSIA, 


Is moſt humbly inſcribed by 


His LoRrpsunurye's 
Moſt obedient, and . 


p Moſt humble ſervant, 


The TRANSLATOR, 


